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islamic peacemaking 
Since 9/11
Summary


Muslims in general and Muslim leaders particularly have often been severely criticized •	
for not more energetically condemning the violent acts of Muslim extremists. 


Violent extremists are on one edge of the Muslim community. They are counter- •	
balanced by a growing movement of Muslim peacemakers. 


Equally as notable as Islamic militancy but less noted are Muslims ’ 1) widespread con-•	
demnation of terrorism and other violent acts; 2) promotion of interfaith dialogue;  
3) education of Muslim youth and reeducation of extremist Muslims; and 4) promotion 
of peaceful conflict resolution. 


introduction
Muslims in general and Muslim leaders particularly have often been severely criticized 
for not more energetically condemning the violent acts of Muslim extremists. The unin-
formed often assume that extremists represent Islam’s mainstream. Even those who 
recognize that extremists are on the margins of the worldwide Muslim community do 
not understand the degree of pluralism within Islam. Islam comes in many forms and 
interpretations. Violent extremists are on one edge of the Muslim community, but they 
are counterbalanced by a growing movement of Muslim peacemakers. 


The purpose of this report is 1) to explore the extent to which Muslim leaders have 
spoken out publicly to condemn the violent acts committed by extremists; and 2) to 
identify growing efforts within Muslim communities to reach out peacefully to other 
communities and to reinforce the peaceful message of Islam. It is also hoped that 
reports of these efforts in one part of the world will be instructive for Muslims living 
elsewhere. 


Reactions of Muslim leaders to Religiously Related Violence 
Most key Muslim leaders have widely and repeatedly denounced the September 11, 2001, 
attacks and subsequent acts of violence committed in the name of Islam. The Council 
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on American-Islamic Relations issued a press statement on Sept. 11, condemning the 
terrorist attacks in New York and Washington, D.C.: “We condemn in the strongest terms 
possible what are apparently vicious and cowardly acts of terrorism against innocent 
civilians.” The popular Internet site Beliefnet contains a compendium of statements 
by prominent American Muslims condemning the perpetrators of 9/11 and subsequent 
acts by extremists. Thirteen American Muslim organizations issued a statement on 
September 21, 2001, stating, “We support the President and Congress of the U.S. in the 
struggle against terrorism. Holding to the ideals of both our religion and our country, 
we condemn all forms of terrorism, and confirm the need for perpetrators of any such 
acts of violence to be brought to justice, including those who carried out attacks of 
Tuesday, September 11, 2001.” 


The highest judicial body for Islam in the United States, the Fiqh Council of North 
America, declared in 2005, “The Fiqh Council of North America wishes to reaffirm Islam’s 
absolute condemnation of terrorism and religious extremism. . . . Targeting civilians’ 
life and property through suicide bombings or any other method of attack is haram, 
or forbidden, and those who commit these barbaric acts are criminals, not ‘martyrs.’ 
The Quran, Islam’s revealed text, states: ‘Whoever kills a person [unjustly] . . . it is as 
though he has killed all mankind. And whoever saves a life, it is as though he has saved 
all mankind.’ (Quran, 5:32)” In 2007, the Fiqh Council of North America issued a fatwa, 
a legal edict, declaring:


. . . in the spirit of this season of Thanksgiving . . . the Fiqh Council 
of North America states its unequivocal and unqualified condemna-
tion of the destruction and violence committed against innocent men 
and women . . . . All acts of terrorism are forbidden in Islam. It is 
forbidden for a Muslim to cooperate or associate with any individual 
or group that is involved in any act of terrorism or violence. It is 
the duty of Muslims to report to enforcement authorities any threat 
which is designed to place a human being in harm’s way, bringing 
them before a competent court of law and in accordance with due 
process.


In 2007, the Muslim Council of Britain convened a meeting of more than two hundred 
Muslim leaders that issued this statement:


We hereby emphatically affirm, announce and declare that (1) We 
consider all terrorist acts that aim to murder and maim innocent 
human beings utterly reprehensible and abhorrent. There is no basis 
whatsoever for such acts in our faith. Islam, as a religion of peace, 
rejects terror and promotes peace and harmony. We urge Muslim orga-
nizations and institutions to exercise their Islamic duty to correct 
and dispel misinterpretations of our faith. (2) All Britons, Muslim and 
non-Muslim, should stand united against the threat of terrorism. We 
should not allow terrorists to divide us and polarize one community 
against another . . . . 3) Islam requires us to protect and safeguard 
the life of civilians. It is our collective duty to give the fullest sup-
port and cooperation to the police in helping to prevent acts of terror 
from taking place. Islam requires us to protect and safeguard the life 
of human beings.


These American and British statements were echoed in the Arab world. The Grand 
Mufti of Saudi Arabia, Sheikh Abdul Aziz al-Asheikh, stated on September 15, 2001, 
“Hijacking planes, terrorizing innocent people and shedding blood constitute a form 
of injustice that can not be tolerated by Islam, which views them as gross crimes and 
sinful acts.” Sheikh Yusuf al-Qaradawi, a prominent Islamic scholar and chairman of the 
Sunna and Sira Council in Qatar, issued a fatwa with other prominent Arab scholars on 
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September 27, 2001, condemning terrorism. Qaradawi encouraged Muslims to donate 
blood to the victims of the attacks. Similar condemnations were issued by Sheikh 
Mohammed Sayyed Tantawi, Grand Sheikh of Al-Azhar University, the oldest seat of 
Islamic learning. In 2007, Chief Islamic Justice Sheikh Izz-Eddine al-Khatib al-Tamimi 
of Jordan issued a message urging Muslims worldwide to reject religious extremism and 
to adhere to Islam’s message of tolerance. Some “who claim to belong to Islam, have 
done gruesome and criminal acts in its name. . . . According to the Islamic religion an 
end does not justify the means.”


Libyan leader Muammar Qaddafi condemned the “terrible” attacks, and former 
president of Iran Seyyed Mohammad Khatami expressed his “deep sorrow and sympathy 
for the American nation.” Immediately after 9/11, President Hosni Mubarak of Egypt 
condemned the attacks and terrorism in general. Similar condemnations came from high 
officials in Syria, Jordan, the Gulf states, Saudi Arabia, Kuwait, and Indonesia. King 
Abdullah II of Jordan in his Amman Message issued in 2004 declared, “On religious 
and moral grounds, we denounce the contemporary concept of terrorism that is associ-
ated with wrongful practices, whatever their source and form may be. Such acts are 
represented by aggression against human life in an oppressive form that transgresses 
the rulings of God, frightening those who are secure, violating peaceful civilians, fin-
ishing off the wounded, and killing prisoners; and they employ unethical means, such 
as destroying buildings and ransacking cities: ‘Do not kill the soul that God has made 
sacrosanct, save for justice.’ (Quran 6:151)” 


The fifty-seven member states of the Organization of the Islamic Conference (OIC), 
which is the overarching organization of Muslim-majority countries, declared on  
September 12, 2001, “We condemn these savage and criminal acts which are anathema 
to all human conventions and values and the monotheist religions, led by Islam.” Later, 
the OIC issued a Convention on Combating International Terrorism stating, “believing 
that terrorism constitutes a gross violation of human rights, in particular the right to 
freedom and security, as well as an obstacle to the free functioning of institutions 
and socio-economic development, as it aims at destabilizing states; Convinced that 
terrorism cannot be justified in any way and that it should therefore be unambiguously 
condemned in all its forms and manifestations, and all its actions, means and practices, 
whatever its origin, causes or purposes.” Senior clerics from the Darul Uloom Deoband 
representing the conservative and influential Sunni Deobandi movement in India issued 
a fatwa declaring, “Islam rejects all kinds of unjust violence, breach of peace, blood-
shed, murder and plunder, and does not allow it in any form.”


interfaith Dialogue to promote peace
Well before 9/11, many efforts were made to organize interfaith dialogue, particularly 
between Muslims and Christians. The Vatican has been particularly resourceful in this 
regard. The Bishops-Ulama Forum in the Philippines dates from 1996 and played a role 
in promoting peace following the peace agreement between the Philippine government 
and the Moro National Liberation Front. The Muslim Christian Dialogue Forum was 
established in Pakistan in 1998 to promote religious tolerance between Muslims and 
Christians so they could work to promote peace, human rights, and democracy. 


After 9/11, an urgent awareness arose about how critical interfaith tolerance is to 
world peace, so interfaith dialogue gained new prominence. In 2002, the annual Doha 
Conference on Interfaith Dialogue was inaugurated. In 2008, the two hundred par-
ticipants from thirty countries issued a declaration stating, “Interfaith dialogue is a 
necessity at every level: international, regional, and local; working groups on different 
levels . . . should be established with emphasis on issues such as education, peacebuild-
ing and the promotion of solidarity and understanding among different communities 
and cultures.” In 2003, the Jordanian Interfaith Coexistence Research Center (JICRC) 
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was established “with the aim of using research, dialogue, and practical initiatives to 
promote values of peaceful interfaith coexistence . . . . The attacks [of 9/11] and the 
subsequent U.S.-led war on terrorism have provoked numerous dialogues on the civiliza-
tion tensions between Islam and Christianity and have fostered a global chasm of fear and 
intolerance between followers of the two faiths. JICRC will act as a mechanism to mediate 
the divide that is being perpetuated by mutual fears and misunderstandings. The JICRC 
will constitute initiatives for building and broadening interfaith coexistence and mutual 
respect between religions.” JICRC organizes an annual conference for leading Muslims and 
Christians from the Middle East under the chairmanship of King Abdullah II. 


Former President Mohammad Khatami of Iran proposed to the United Nations a 
dialogue among civilizations, which heavily emphasized interfaith dialogue. The United 
Nations declared 2001 to be the Year of Dialogue Among Civilizations, and in 2004, 
Khatami founded the International Institute for Dialogue among Cultures and Civiliza-
tions, based in Iran. At the initiative of the Spanish and Turkish governments and under 
the auspices of the United Nations, the Alliance of Civilizations was created in 2005. The 
alliance is supported by eighty-five member countries and international organizations. 
Its mission statement declares, “The Alliance functions, both globally and within the UN 
system, in the following capacities: a bridge builder and convener, connecting people 
and organizations devoted to promoting trust and understanding between diverse com-
munities, particularly—but not exclusively—between Muslim and Western societies.”


Since 2005, the presidents of the European Commission, European Council, and 
European Parliament bring together Christian, Jewish, and Muslim leaders every year to 
discuss issues of mutual concern. The focus in 2008 was reconciliation through intercul-
tural and interfaith dialogue, as well as shared religious perspectives on climate change. 
On Holocaust Memorial Day in 2008, the Supreme Muslim Council of Ireland issued this 
statement: “Today is a day of remembrance and contemplation of the horrific tragedy 
that befell the Jewish people in WWII which is a shameful event in the history of the 
human race and a failure of a society to protect a vulnerable section of its indigenous 
people . . . . If we were to exclude the current conflicts in the Middle East, then we will 
find that in the past the Muslim and Jewish peoples have lived side-by-side for centu-
ries in relative peace, understanding and harmony.” In February 2008, leading European 
Muslim scholars including Tariq Ramadan and Mustafa Ceric, the Grand Mufti of Bosnia, 
issued an open letter to the Jewish community stating, “As Muslims and Jews we share 
core doctrinal beliefs, the most important of which is strict monotheism.” The letter 
was issued “as a gesture of goodwill towards rabbinic leaders and the wider Jewish 
communities of the world.”


Interfaith dialogue initiatives are probably more numerous in the United States than 
in any other part of the world, with initiatives undertaken by Muslim communities, 
as well as Christian and Jewish organizations. In 2008, the Islamic Society of North 
America (ISNA) and the Union for Reform Judaism jointly produced a dialogue guide 
between Jews and Muslims for use by mosques and synagogues. ISNA President Ingrid 
Mattson stated in her introductory letter: “There are good reasons for the engagement 
of American Jews and Muslims at this point in our history. On the one hand, religion 
seems to have a particularly strong role in our society. On the other hand, perhaps there 
has never been a time in American history when religion has been so widely seen as 
a negative force.” In November 2007, the Foundation for Ethnic Understanding in New 
York organized the first National Summit of Imams and Rabbis held at the New York Syn-
agogue and the Islamic Cultural Center. In February 2008, the National Muslim-Christian 
Initiative in North America held its first meeting. ISNA was one of the cosponsors, and 
Sayyid Syeed of ISNA stated that “this initiative is part of ongoing Muslim efforts to 
engage other faith communities in North America and to bring about an understanding 
of common goals and reconciliation in our communities.”


The most important and far-reaching Muslim initiative to promote dialogue has been 
the issuance in November 2007 of “A Common Word Between Us and You,” addressed to 
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Christians around the world and signed by 138 Muslim scholars, clerics, and intellectu-
als. The introduction states that this is the first such initiative since the days of the 
Prophet to declare the common ground between Christianity and Islam. Those signing 
the statement represent every denomination and school of thought in Islam and every 
major Islamic country. King Abdullah II of Jordan was the patron of the gathering 
that produced the document. The introduction also notes: “Never before have Muslims 
delivered this kind of definitive consensus statement on Christianity. Rather than 
engage in polemic, the signatories have adopted the traditional and mainstream Islamic 
position of respecting the Christian scripture . . . . Indeed, the most fundamental 
common ground between Islam and Christianity, and the best basis for future dialogue 
and understanding, is the love of God and the love of the neighbor.” More than three 
hundred Christian scholars issued a statement affirming the “Common Word” document. 
American Protestants responded by hosting a large gathering of Christian and Muslim 
leaders at Yale University in July 2008 to discuss the letter. The Vatican hosted a new 
World Muslim-Catholic Forum based on “A Common Word” later that year. 


One of the most important interfaith conferences in recent years was initiated 
by King Abdullah of Saudi Arabia. It was sponsored by the Saudi-based World Mus-
lim League and held in Madrid in July 2008. The conference brought together Sunni 
and Shiite Muslims and Jews, Christians, Hindus, Buddhists, and Shintoists. Most 
noteworthy and precedent-setting is the fact that the Saudi king and the World 
Muslim League—representatives of the world’s most closed and conservative Muslim  
communities—sponsored the event. This is a very significant opening on their part 
toward dialogue with other religious communities, as well as an affirmation that non-
Muslims deserve opportunities for international communication with Muslims. 


The Centre for Religious Dialogue in Bosnia has been an important arena for Muslims 
and Christians to come together to address post-conflict trauma and to develop trust-
ing relationships in the aftermath of the mid-1990s war there. Through international 
support, religious leaders have examined how the other is portrayed in their respective 
traditions and how to use practical approaches to counter negative stereotypes of each 
other. 


islamic interpretations
The fact that the Islamic intellectual tradition is extremely diverse helps explain how 
disparate behavior and acts, including those relating to violence and nonviolence, 
can all be justified in the name of Islam. The diversity of interpretations within Sunni 
Islam is demonstrated by the fact that four major schools of thought developed in the 
eighth and ninth centuries. Shiite interpretations differ from these Sunni legal schools; 
however, historically, there are common legal, philosophical, and theological interpre-
tations shared by Sunnis and Shiites. Over the last fifty years, Muslim scholars from 
a variety of backgrounds have produced significant new interpretations. Some major 
concerns include rethinking the application of Islamic principles that deal with peace/
war, governance, economics, social engagement, banking, human rights, education, 
and democracy. 


Contrary to popular characterizations of Islam, there is a strong and continuing 
tradition of interpretation and reinterpretation of Islamic principles to address chang-
ing times. The science of ijtihad, or interpretation of Islamic principles, has been more 
active during some periods of history, but it is a continuing tradition, and current 
circumstances make the practice of ijtihad timelier than ever.* As noted Islamic scholar 
Seyyed Hossein Nasr points out, the tools to counter extremism lie within Islam, and 
particularly with pious Muslims: “Today, hope is manifested in Muslim intellectuals who 


* See “Ijtihad: Reinterpreting Islamic Principles for the Twenty-first Century,” USIP Special Report No. 125, 
August 2004. 
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are intelligent, pious and who are in the process of rethinking Islam in the face of the 
challenges of modernity. They look at the question from the opposite direction than 
those Muslim intellectuals who are fascinated by secularism and who attempt to bring 
Western solutions to Muslim problems.” The Ankara School of Islamic interpretation is 
particularly active in the field of modern theological exegesis. Mehmet Pacaci of this 
school says the core beliefs of Islam are timeless and changeless. What differs from 
age to age is articulation—the way the faith is lived in the light of new generations 
and new challenges. That includes the way that sharia is understood. A team at the 
University of Ankara is working to research all the sayings and actions of the Prophet 
and to put them in their historical context. In explaining this project, Mehmet Gormez, 
another leading thinker and member of this school, stated that this is an effort to dis-
tinguish timeless truths from geographical, cultural, and religious values of their time 
and place. 


Innumerable scholarly treatises, including those published by the Institute of 
Islamic Information and Education and by Islam21, have been written on the meaning 
of jihad, concluding that jihad does not exclude violent responses to attacks on Muslim 
communities, but that the central thrust of jihad is nonviolent. The Grand Mufti of 
Egypt, Dr. Ali Gomaa, has made such a declaration and interpretation. More broadly, Dr. 
Gomaa stated that “the flexibility and adaptability of Islamic law is perhaps its greatest 
asset. To provide people with practical and relevant guidance while at the same time 
staying true to its foundational principles, Islam allows the wisdom and moral strength 
to be applied in modern times.” 


Many imams across the world are making vigorous efforts to educate the younger 
members of their mosques that extremist interpretations of Islam are inaccurate. Imam 
Mohamed Magid, who heads a mosque in Virginia, says that he convenes classes with his 
younger congregants to talk “about using democratic means—not violence—to convey 
their frustrations and disagreements with U.S. foreign policy.” He preaches nonviolence 
as being faithful to Islamic principles. 


Mohammed Dajani founded the Wasati Movement for young Palestinians to counter 
the prevailing beliefs that the only way to resolve conflict or differences is through a 
win-loss formula and that Muslims, Christians, and Jews are not meant to coexist. He 
asserts that Islam calls on Muslims to be moderate and peace-loving. He is trying to 
meet the challenge of religious radicalism through a homegrown contest for the hearts 
and minds of young Palestinians.


The young Muslim televangelist Moez Masoud, who has millions of viewers in North 
Africa, exemplifies a new movement to appeal to younger Muslims by promoting an 
upbeat and tolerant brand of Islam. Abdallah Schleifer, a specialist on Islam and elec-
tronic media at the American University in Cairo, says that Masoud and others promote 
a “sweet orthodoxy, which stresses the humane and compassionate.” Amr Khaled is 
another preacher with a mass following among educated middle-class and upper-class 
Egyptians, who are attracted to his message of personal piety and spiritual realization 
rather than militant ideology. In Saudi Arabia, meanwhile, a new TV channel is largely 
devoted to promoting the same kinds of religious teachings.


In 2006, the Second International Conference of the Assembly for Moderate Islamic 
Thought and Culture sponsored by the Royal Hashemite Kingdom of Jordan issued a 
twenty-five point plan to give practical support to moderates in reforming and reviving 
all aspects of Islamic heritage, values, and ethics in the global Muslim community. The 
assembly called for an international moderate assembly to generate a moderate move-
ment and to coordinate activities with “all institutions and Islamic agencies, which 
adhere to the moderation program.” 


The Muslims of Europe Conference held in Istanbul, Turkey, in 2006, addressed the 
issues of Muslim minorities in Europe, the rise of Islamophobia, and racism. Participants 
committed to collectively fight terrorism and promote diversity and inclusivity. The 
twelve-point declaration, known as the Topkapi Declaration, reasserted its support of 
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the European Council for Fatwa and Research to continue working on engagement with 
society and positive integration. One section stated, “This right is in accordance with 
the democratic processes of Europe and in accordance with their faith. Islam calls upon 
all Muslims to promote the common good and welfare of society as a whole and prevent 
what is wrong.”


Since 2002, the annual Doha Debates in Qatar have attracted more than five hundred 
leading scholars, practitioners, activists, politicians, lawyers, media specialists, econo-
mists, and other professionals to a widely publicized debate on contemporary issues 
such as terrorism, war, refugees, trade, education, conflict prevention, discrimination, 
labor rights, interfaith dialogue, and other peacemaking subjects. The impressive Doha 
Debates event attempts to address serious problems in the region while finding practi-
cal solutions to support civil society activities in peacebuilding. 


educational efforts
In Indonesia, Pakistan, and Afghanistan, USIP’s Religion and Peacemaking Program has 
discovered a hunger on the part of many administrators and teachers at madrassas for 
alternative teaching materials. The popular press frequently characterizes madrassas as 
hotbeds of Islamic radicalism, and some madrassas have been the source for particular 
religious, social, political, and militant exploitation. But USIP’s Religion program has 
found hundreds of madrassas that want materials they can use to teach interfaith toler-
ance, pluralism, and peacemaking. 


To reduce sectarian Sunni-Shiite violence in Pakistan, USIP is working with emi-
nent Pakistani scholars to find common ground and contribute toward peace education. 
The scholars collaborated to write a peace education textbook that will be used in 
religious schools to teach principles of peacebuilding based on Islamic tradition. This 
joint Sunni-Shiite project to diversify religious education builds upon the scholars’ vast 
knowledge of Islamic concepts of peace and conflict while supporting the next genera-
tion of religious leaders to become peacemakers. 


USIP has had similar training programs in Afghanistan’s madrassas to impart to teach-
ers, and in turn to their students, critical skills and knowledge relating to peace edu-
cation and conflict resolution. Newly trained teachers are developing peace education 
resource centers in their religious schools to support local peacemaking efforts. These 
resource centers will have materials on Islamic sources relating to pluralism, democracy, 
tolerance, and human rights. At the national level, USIP is supporting the National 
Reconciliation Committee in Afghanistan to hold a summit on reconciliation and the 
practical steps needed to achieve it. 


Governments in several Muslim countries are organizing reeducation programs to 
promote Islamic pluralism and tolerance. During Ramadan in 2008, the Moroccan gov-
ernment sent scores of clerics to Europe to reeducate Moroccan immigrants in Europe 
about Islamic teachings on peace and to be aware of signs of misguided teachings of 
intolerance and hatred. The Moroccan Ministry of Religious Affairs stated that these 
clerics will “answer the religious needs of the Moroccan community abroad, to protect 
it from any speeches of extremism or irregular nature, and to shelter it from extremism 
and fanaticism.”


The government of Yemen has introduced a reeducation program in Yemeni jails for 
prisoners who are considered jihadists. Leading clerics, psychologists, and social health 
counselors meet with prisoners to engage them in religious instruction. The organizer 
of the program explained the origins of the program this way: “It came from the idea 
that terror depends on ideology and that thought should be confronted with thought.” 
Saudi Arabia has adopted a similar program, which also involves the prisoner’s family 
members being part of the healing and reconciliation process. Saudi Arabia’s top cleric, 
Grand Mufti Sheikh Abdul Aziz al-Asheikh, has adamantly instructed Saudi youth not to 
join jihadist activities since they contradict Islamic teachings. 
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The International Centre for Islam and Pluralism (ICIP) was established in Jakarta, 
Indonesia, in 2003 to promote pluralism within Muslim communities there and in 
Malaysia, Bangladesh, Thailand, and the Philippines. Among other activities, ICIP has 
developed texts on tolerant Islam for use in religious schools in Southeast Asia. Former 
president of Indonesia K.H. Abdurrahman Wahid has established the Wahid Institute “for 
the development of moderate Islamic thought to promote democratic reform, religious 
pluralism, multiculturalism and tolerance among Muslims both in Indonesia and around 
the world.” One of the institute’s programs provides six months of basic textual skill in 
Islamic studies for young Indonesians, “learning from a curriculum of progressive Muslim 
thinking devised by the Institute.” Wahid is committed to countering those who “seek 
to enforce—through intimidation and violence—a colorless, monolithic uniformity that 
does not and has never existed in the long history of Islam.”


Various Turkish organizations, including the Rumi Forum, are promoting the teach-
ings of tolerance and pluralism advocated by famous Turkish scholar Fethullah Gulen. 
These Turkish organizations have established hundreds of schools in Muslim countries to 
promote Gulen’s nonviolent and peaceful interpretation of Islam. With its many publica-
tions on tolerance and Islamic peacemaking, the Gulen movement is a leading Muslim 
organization on religious and cultural dialogues.


Pendidikan Damai (PPD), a nonprofit educational NGO in Banda Aceh, Indonesia, 
promotes peace education for religious and nonreligious schools. Banda Aceh has had 
to deal with violence from separatists, as well as violence from the national army, 
which was sent to restrain uprisings. One critical PPD project focused on supporting 
the Acehnese Ulama Council through workshops on Islamic peacemaking and writing a 
two-volume peace education textbook that is being used in all of the local schools. The 
peace education textbook is a valuable contribution to Banda Aceh schools because it 
provides educational models of peacemaking practices based on local culture, history, 
and religious traditions. 


practical peacebuilding activities
The fundamental Islamic principles of nonviolence and peacebuilding include the pur-
suit of justice; doing good; the universality and dignity of humanity; the sacredness of 
human life; equality; the quest for peace (individual, interpersonal, communal, regional, 
and international); peacemaking via reason, knowledge, and understanding; creativity; 
forgiveness; proper deeds and actions; responsibility; patience; collaborative actions 
and solidarity; inclusivity; diversity; pluralism; and tolerance. These principles are 
integral to the faith tradition of many Muslims and are crucial to Muslim peacebuilding 
initiatives developed by major figures like Abdul Ghaffar Khan, Chaiwat Satha-Anand, 
Khalid Kishtainy, Hakim Mohammed Said, and Sakina Yakoobi. Satha-Anand is a distin-
guished Thai scholar and peace activist who published a groundbreaking essay, “The 
Nonviolent Crescent: Eight Theses on Muslim Nonviolent Action,” in which he asserts 
that violence is completely unacceptable in Islam, and that Muslims must use nonviolent 
action to fight for justice and reconciliation. He states, “Islam itself is fertile soil for 
nonviolence because of its potential for obedience, strong discipline, sharing and social 
responsibility, perseverance, and self-sacrifice, and the belief in the unity of the Muslim 
community and the oneness of mankind.” The voices of nonviolent Muslim leaders are 
rarely heard because they are diminished by radical rhetoric.


Based on theological themes of peacemaking, Sunni and Shiite scholars agree that 
the function of any society is to maintain healthy peaceful relationships, both human-
to-human and human-to-divine. However, when conflicts erupt and destroy these 
relationships, it is mandated that their restoration is essential for justice to prevail. 
Theologians, jurists, philosophers, and others have historically promoted Islamic teach-
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ings of ethics to prevent, mediate, and resolve conflicts. Ultimately, any level of dishar-
mony is understood as a disruption to being peaceful. 


An example of a Muslim non-governmental, nonprofit organization working for 
peacemaking is the Wajir Peace and Development Committee in Kenya, which focuses 
on community infrastructure and educational development. Amid the constant cycle 
of violence, arms smuggling, displacement, kidnappings, and general mistrust among 
the clans, a local woman, Dekha Ibrahim, initiated a dialogue with other women and 
elders to find solutions to these problems. They formed rapid response teams to tackle 
unrest, and eventually Dekha established the Women for Peace Nonviolent Movement, 
an interfaith and interethnic group that works for peace. 


Since 1995, the Interfaith Mediation Centre in Nigeria has focused on improving 
Muslim and Christian relations through workshops on dialogue, conflict prevention, 
conflict transformation, and mediation. Confronting ethnic tensions and appalling vio-
lence in the 1990s, Pastor James Wuye and Imam Muhammad Ashafa, who were formally 
religious warriors, created the center to resolve conflicts. Building on their religious 
traditions, the centre fosters mutual respect and collaborative peacebuilding projects. 


The Royal Institute for Interfaith Studies (RIIFS), based in Jordan, has fostered seri-
ous interdisciplinary research in the Arab world on religion, religious issues, interfaith 
studies, and cultural and civilizational studies for fifteen years. Aside from scholarly 
conferences and outstanding publications in these areas, RIIFS has held important 
peacebuilding workshops for Muslim and Christian religious leaders to increase coopera-
tion and lessen tensions in the region. 


The Asian Muslim Action Network (AMAN) comprises Muslim scholars and peacemakers 
in Asian countries. AMAN focuses on human rights, ethnic and religious intolerance, 
peace education, globalization, and youth leadership training. Based in Thailand, AMAN 
directs a one-month intensive School of Peace Studies and Conflict Transformation for 
young social workers, intellectuals, community leaders, and NGO workers. The course 
trains students in alternative paradigms for peace, peacemaking, conflict assessment 
and prevention, conflict transformation, and research methodologies in peacebuilding 
studies. AMAN supports research fellowships and publishes reports and books on dia-
logue, human rights, and Islamic peacemaking, as well as training manuals. 


The Aga Khan Development Network (AKDN) focuses on education, health, and rural 
and economic development in the poorest communities in twenty-five countries. Since 
1957, Imam Aga Khan has served as the spiritual leader of the global Ismaili community, 
a Shiite sect that has emphasized the importance of social service, economic self-
sufficiency, educational opportunities, and community development. AKDN supports 
research, microfinance, first-class hospitals, rural planning and housing projects, and 
the preservation of historical cultural institutions. The network has made enormous 
contributions to Islamic and non-Islamic communities to further civil society activities 
and interreligious and cross-civilizational dialogue.


The late eminent scholar As-Sayyid Mahdi al-Hakim Mohammad Mahdi Shamsuddin, 
perhaps Lebanon’s most distinguished religious figure known for interreligious dia-
logue, advocated for greater religious cooperation (adadiyya) between Christians and 
Muslims in his country. His students formed the Imam M.M. Shamsuddin Foundation 
for Dialogue, which sponsors national dialogues on post-conflict healing, trains young 
religious leaders in dialogue, and supports interreligious collaboration. 


Sisters in Islam (SIL) is a young Malaysia-based organization that advocates against 
discrimination and educates women about their legal rights. Through campaigns, legal 
clinical training, grassroots projects, and workshops, SIL informs women of their rights 
and ways in which the law is abused or misinterpreted against them. Emphasizing the 
equality of rights granted through the Islamic tradition, SIL has resisted conservative 
forces that want to limit women’s participation in the public sphere and their ability to 
express their voices in public debates. 
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In a survey in 2005, commissioned by the Clingendael Institute in the Nether-
lands, the Salam Institute for Peace and Justice identified fifty Muslim peacebuilding 
organizations in the Balkans and Africa. The programs of these organizations include  
1) contributing to more effective dissemination of ideas such as democracy, human 
rights, justice, development, and peacemaking; 2) challenging traditional structures, 
such as the role of women in society; 3) mediating between conflicting parties; and  
4) encouraging reconciliation, interfaith dialogue, disarmament, and demilitarization. 


Some of the organizations described in the survey include the International Centre 
for Islam and Pluralism, mentioned above, which facilitated peace talks relating to 
conflicts in several parts of Indonesia; the Interfaith Mediation Centre in Nigeria, whose 
leaders have successfully mediated the end of religiously based violence in several parts 
of the country; the Interfaith Mediation Committee in Liberia, whose leaders were key 
facilitators in the peace process there; and the Acholi Religious Leaders Peace Initiative, 
whose Muslim and Christian leaders have constituted an important force for peace in 
northern Uganda. Many similar organizations are found in other Muslim countries. 


This list of Muslim NGOs illustrates different types of peacebuilding activities that 
are occurring on the ground with little recognition. It is hoped that their work will be 
replicated throughout the Muslim world. Their peacebuilding strategies and conflict 
resolution practices are constructed within an Islamic framework, usually based on the 
Quran, other texts and narratives, jurisprudence, philosophy, theology, foundational 
doctrines, creeds, beliefs, and practices of Islam. These efforts reaffirm basic principles 
in Islam: 1) All humanity comes from a common origin, and human dignity must be 
recognized and respected; 2) the diversity among people encapsulates the richness of 
traditions; 3) in striving to improve the world, Muslims must cooperate and dialogue 
with others to foster peace; 4) to be actively engaged with one’s tradition means not 
to lead isolated lives but rather to engage with others in a respectful manner; and 5) 
practicing good deeds and striving toward justice must be present in everyday dealings 
with all human beings, regardless of religion, ethnicity, or tribe. 


Conclusion
It is common knowledge that some Muslims espouse extremist interpretations of Islam, 
and some of these extremists engage in religiously motivated violence. But what is 
much less widely recognized is the extent of peacebuilding within the worldwide Muslim 
community. A large majority of Muslims denounce religiously motivated violence and are 
disgusted by the abuse of their religion. Evidence of this can be seen in Muslim lead-
ers’ widespread condemnation of terrorism and religiously motivated violence around 
the world after 9/11, as well as after recent events in India. In addition, this report 
has described the efforts of many Muslim organizations and leaders to promote more 
frequent and effective dialogue with Christians and Jews to enhance mutual under-
standing and create practical steps to improve relations. Efforts are also under way in 
many places to vigorously educate Muslim youth about the core Islamic teachings of 
tolerance, peace, and pluralism. In addition, governments and institutions in Muslim 
countries are working to reeducate Muslim extremists about the falsity of the doctrines 
they advocate and to find alternative nonviolent methods to express their discontent. 
Finally, there are growing indications of Muslim individuals and organizations promoting 
peaceful conflict resolution. 


While the number of Muslim peacebuilding organizations is rising, many are small 
and struggling financially. International donors could make an important contribution 
to world peace by aiding these organizations and strengthening their programs. Several 
American Muslim organizations have recognized the important roles they can play in 
reinforcing pluralism within Islam worldwide, and they should be encouraged and sup-
ported. Muslim leaders who promote nonviolence, pluralism, and tolerance should be 
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recognized and their efforts publicized. Key Muslim organizations around the world are 
mobilizing to counter extremism within Islam, and they should be applauded. 
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Public Reason as a Strategy for Principled 
Reconciliation: The Case of Islamic Law and 


International Human Rights Law 
Mohammad H. Fadel*


I. INTRODUCTION 


If the salient question of the twentieth century was race, first as manifested 
in European imperialism and then in international decolonization and domestic 
civil rights movements, the corresponding question of the twenty-first century 
may very well be religion, particularly Islam. Even in the absence of September 
11th, several long-term global trends would have made it almost inevitable that 
previously specialized debates on the compatibility of Islam and human rights 
law would become an important concern to policymakers throughout the world. 
Among these are (i) the revival in religious expression and assertions of religious 
identity among all major religions, including Islam; (ii) the presence of large 
numbers of Muslims in established democracies and major developing countries 
aspiring to enter the club of advanced democracies (for example China, India, 
and Russia); and (iii) the success of religiously-based political movements in 
Muslim-majority states demanding greater Islamization of the state and society 
and the corresponding retreat of secular politics.  


Many, if not all, Islamic political movements have an ambiguous position 
toward human rights law; they tend to endorse the concept as an abstract 
principle while objecting to certain substantive provisions of human rights law. 
This ambivalence is reflected in the policies of Muslim-majority states. Many of 
these states ratify international human rights conventions but do so subject to a 
reservation that, in the event of a conflict between provisions of the treaty and 
Islamic law, the provisions of Islamic law control.1 Indeed, relevant international 
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1  This policy of ratifying an international convention, such as the Convention for the Elimination 
of Discrimination Against Women (“CEDAW”), subject to an Islamic law reservation, has drawn 
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instruments themselves have created a tension between human rights law—
which is focused primarily on the individual—and cultural rights law which 
recognizes the right of a state to act to protect its culture or way of life. 
Moreover, the reluctance of many Muslim-majority jurisdictions to accede 
without qualification to human rights instruments because of Islamic law creates 
concern as to the willingness and ability of Muslim minorities to conform to the 
domestic human rights standards of established democracies. This in turn 
contributes to fostering domestic political movements in various democracies 
that promote fear of Muslim immigrants as a subversive cultural and political 
force.  


Given these political realities, human rights advocates have to tread a 
careful line in their approach to issues that potentially conflict with Islamic law. 
On one hand, too categorical of an approach risks violating legitimate rights of 
religious expression and contributes to an overall political climate in which the 
political rights of Muslim individuals may be infringed upon equally by hostile 
non-Muslim majorities or authoritarian regimes in the Muslim world resisting 
calls for increased democratization on the argument that to do so would only 
empower illiberal elements of their societies. Yet on the other hand, too 
deferential an approach risks tolerating systematic violations of human rights 
norms in Muslim majority jurisdictions or in multicultural societies with Muslim 
minorities.2  


II. A RAWLSIAN APPROACH TO INTERNATIONAL HUMAN 
RIGHTS LAW AND ISLAMIC LAW 


This Article seeks to build on overlapping concerns of human rights law 
and Islamic law in the hope of mapping out a principled approach to resolving 
conflicts between contemporary human rights standards and accepted doctrines 


                                                                                                                               
the ire of human rights lawyers. See, for example, Ann Elizabeth Mayer, Internationalizing the 
Conversation on Women’s Rights, in Yvonne Yazbeck Haddad and Barbara Freyer Stowasser, eds, 
Islamic Law and the Challenges of Modernity 133, 136 (AltaMira 2004) (stating that Arab countries 
which adopt the CEDAW subject to an Islamic law reservation thereby “indicat[e] their 
determination to adhere to nonconforming domestic standards”). See also Michael Schoiswohl, 
The New Afghan Constitution and International Law: A Love-Hate Affair, 4 Intl J Const L 664, 672 n 39 
(2006) (mentioning various Muslim countries that have entered Islamic law-based reservations to 
CEDAW).   


2  For an excellent discussion of the problematic relationship that international human rights 
organizations have developed with Islamic law, see Naz Modirzadeh, Taking Islamic Law Seriously: 
INGOs and the Battle for Muslim Hearts and Minds, 19 Harv Hum Rts J 191, 193 (2006). For an 
example of the impact the issue of Islamic law can have on Muslim minorities in jurisdictions 
committed to multiculturalism, see Natasha Bakht, Were Muslim Barbarians Really Knocking on the 
Gates of Ontario?: The Religious Arbitration Controversy—Another Perspective, 40 Ottawa L Rev 67 
(2006). 
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of Islamic law.3 This strategy is based on concepts developed by John Rawls in 
his seminal work Political Liberalism,4 and argues that much of the current conflict 
between the substantive norms of human rights law and Islamic law could be 
resolved if human rights justifications were grounded in an overlapping political 
consensus rather than in foundational metaphysical doctrines that are necessarily 
controversial. In other words, I argue that it would be possible to resolve 
conflicts between substantive human rights provisions and Islamic law if human 
rights advocates and Islamic law advocates both agreed to observe the 
limitations of “public reason.” Public reason for Rawls is a term of art that refers 
to a particular mode of reasoning that citizens use in their public deliberations 
on constitutional essentials and matters of basic justice.  Public reason limits 
citizens to advance only such positions as they may justify on grounds that they 
reasonably believe others as free and equal could reasonably accept.5


For purposes of developing this argument, I assume that for most liberals 
(individuals with commitments derived from the philosophy of Kant or Mill, for 
example), deviations from an equality norm—so long as the deviation is 
voluntary and rational from the perspective of the concerned individual—do not 
raise a political concern, even if liberals might question the wisdom of such a 
choice. Accordingly, a Muslim woman who would only consider marriage to a 
Muslim male—based on her free religious conviction that marrying a non-
Muslim spouse would be sinful, even if a Muslim male is permitted to marry 
certain non-Muslim women—does not raise a concern for human rights law. It 
is only when a state would prohibit her from marrying a non-Muslim on the 
grounds that such a marriage is invalid under Islamic law that a human rights 
violation occurs. An individual’s voluntary and subjectively rational deviation 
from an equality norm, moreover, may not be consistent with liberal notions of 
personal autonomy. But, to the extent that such a deviation is driven by properly 
motivated religious observance, the human right to free exercise of religion also 
supports—and perhaps even requires—permitting such conduct, even if it 
results in inequality that would violate human rights norms were such conduct to 
be mandated by the state. Whatever the proper standard for restricting free 
exercise of religion may be, it cannot be the case that the exercise of religion that 
results in deviation from a secular norm of equality results in a per se violation 


                                                 
3  Obviously, the substantive content of both human rights law and Islamic law is dynamic, and 


although one cannot preclude radical doctrinal change in either body of law, for purposes of this 
Article I will assume that the current rules in each system are stable or are only amenable to long-
term change.  


4  John Rawls, Political Liberalism (Columbia 1993).    
5  Id at xliv, l. 
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of human rights norms.6 Accordingly, liberals should be indifferent to the 
existence of non-egalitarian outcomes—from the perspective of liberalism—in 
civil society resulting from individual choice, so long as those choices are not the 
result of state-backed coercion.     


Similarly, I also assume that most Muslims are indifferent to any specific 
legal regime so long as that legal regime does not compel them to undertake acts 
that they subjectively deem sinful or prevent them from fulfilling the devotional 
elements of Islam. Accordingly, Muslims should be indifferent to whether a state 
enacts positive legislation mandating an Islamic vision of the good, so long as 
the state gives Muslims the freedom to live in accordance with that vision. 


While liberalism and Islam are philosophically incompatible as 
comprehensive theories of the good, Rawls suggests that they nevertheless may 
agree on enough basic political propositions such that their relationship is 
characterized by an “overlapping consensus.” An overlapping consensus exists 
when individual citizens—despite their profound moral, philosophical and 
religious divisions—are nevertheless able to endorse the basic political structure 
of society for reasons that each finds morally persuasive within her own system 
of moral, philosophical or religious commitments.7 It is worth exploring this 
possibility since the payoff would be quite significant—the emergence of a truly 
universal human rights regime, and the reduction in the scope and scale of 
tensions between individual Muslims and the world order.  


Elsewhere, I have argued that public reason is legitimate from the 
perspective of Islamic theology, ethics, and law.8 Given that Islamic law in its 
current form reflects the norms of a pre-modern legal culture, it must be 
subjected to review for compatibility with the norms of public reason. But this 
process should be no different from that which occurred in other jurisdictions 
that transitioned from legal systems that recognized gender and legal hierarchies 
to legal systems in which norms of non-discrimination largely prevail.  


From the perspective of public reason, pre-modern Islamic law is 
problematic because it permits (indeed, in many cases, mandates) discrimination 
on the basis of religion9 and gender.10 Moreover, in the case of the hudud 
                                                 


 


6  Likewise, I assume that liberals would not object to a newspaper publishing an advertisement by a 
Muslim woman who seeks a spouse where the express terms of the advertisement are limited to 
Muslim males. 


7  See, for example, Rawls, Political Liberalism at Lecture IV – The Idea of an Overlapping Consensus (cited 
in note 4). 


8  Mohammad H. Fadel, The True, the Good and the Reasonable: The Theological and Ethical Roots of Public 
Reason in Islamic Law (forthcoming 2008, Canadian Journal of Law and Jurisprudence) (manuscript on 
file with author). 


9  Non-Muslims under traditional Islamic law were tolerated, but were not given the same civic 
rights as Muslims. In addition to being subject to a special tax, they also suffered some legal 
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offenses,11 the substantive penalties that Shari`ah requires to be imposed, such as 
amputation for theft and stoning for adultery, cannot be justified on the grounds 
of public reason.12 The hudud raise particularly thorny problems since, according 
to orthodox theological opinion, the state is obligated to apply these 
punishments once the substantive elements of the crime have been proven.13  


Therefore, from a Rawlsian perspective, at least some rules of Islamic law 
will have to be revised to meet the requirements of public reason. This 
obligation to revise doctrine in order to make it compatible with public reason 
also applies to international human rights law. In the case of the latter, though, 
what needs to be revised is not so much substantive doctrine, but the 
justification for the doctrines. To the extent that international human rights 
norms are derived from metaphysical conceptions of personhood—especially 
liberal conceptions of personhood—they will necessarily conflict with the 
theological premises of not only Muslims, but also traditionalist adherents of 
other theistic faiths, and therefore are impermissible justifications for the norms. 
Instead, international human rights norms should limit themselves to political 
conceptions of the person in order to increase the likelihood that Islamic 
countries will endorse international human rights norms freely and without 
reservation. 
                                                                                                                               


disabilities, including the inadmissibility of their testimony in courts of law. Although some public 
offices were open to non-Muslims, they could not, for example, serve as judges in Islamic courts. 


10  Islamic law facially violates contemporary notions of gender equality, in family law principally. It 
should be noted, however, that there are other discriminatory norms in areas unrelated to gender. 
For example, descendants of the Prophet Muhammad are forbidden under Islamic law from 
receiving alms. 


11  The hudud offenses consist of seven crimes—adultery/fornication, slander, theft, brigandage, 
wine-drinking, apostasy, and rebellion—whose penalties are legally fixed and for which the state 
lacks any enforcement discretion once the elements of the crime have been proven. See Robert 
Postawko, Comment, Towards an Islamic Critique of Capital Punishment, 1 UCLA J Islamic & Near E 
L 269, 286–87 (2002). 


12 Numerous modern Muslims have proposed theories that would justify departing from classical 
doctrine regarding the necessity of the application of the hudud penalties. See, for example, Khaled 
Abou El Fadl, The Place of Ethical Obligations in Islamic Law, 4 UCLA J Islamic & Near E L 1, 11–12 
(2005) (describing the decision of medieval jurists to treat the specified punishments associated 
with the hudud as being immutable as “erroneous” and “unfortunate”). For purposes of this 
Article, I assume that substantial numbers of Muslims—for the foreseeable future—will continue 
to adhere to orthodox doctrine on this question, and, accordingly, the problem of hudud and 
international law will remain salient. 


13  As a practical matter, the issue of legal discrimination justified by appeals to Islamic law is a much 
greater practical problem than that posed by the hudud, since only a handful of Muslim 
jurisdictions continue to apply these penalties. Because of the categorical nature of the penalties, 
and probably because they have come to symbolize Islam, however, many Islamic political 
movements have made vocal demands for the application of these penalties as proof that the legal 
system is Islamic. Accordingly, the problem posed by the hudud is already politically salient and 
could become legally salient in an increasing number of Muslim jurisdictions in the future. 
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In setting forth my arguments for how public reason would approach the 
problem of reconciling Islamic law14 and international human rights law, I begin 
with a brief discussion of rules of Islamic law that are already consistent with 
public reason, and then proceed to those rules that may be in conflict with it. 
The set of rules that may be in conflict with public reason are divided into three 
categories: (i) permissive rules (for example, the right to own slaves or the right 
of a man to marry more than one wife); (ii) mandatory rules with which 
voluntary compliance could be consistent with the requirements of public reason 
(for example, Islamic inheritance law); and (iii) mandatory rules that are 
categorically repugnant to public reason (for example, the criminalization of 
apostasy).  


I will consider the extent to which international human rights norms or 
justifications need revision in light of the limitations of public reason 
simultaneously with my discussion of the Islamic rules of law. One category of 
such Islamic rules represents rights that are either categorically repugnant to 
norms of public reason or could be legitimately regulated or even proscribed 
under the norms of public reason (for example, the right of males to have 
multiple wives). Next, I will consider another category of rules that are 
inconsistent with public reason, but could be reconciled without any revision of 
Muslim theological or ethical commitments. If the Islamic rule is mandatory and 
cannot be reconciled with the requirements of public reason without a revision 
to Islam’s theological commitments, it imposes on the believer an obligation to 
act and thus does raise a question of conscience. Where this stands in contrast to 
the merely permissive category of rules described above, I ask whether the 
voluntary adherence by a Muslim to the Islamic norm—in contrast to state 
application of that norm—would be consistent with public reason.  This inquiry 
inevitably entails a discussion of the extent to which public reason would permit 
granting religious believers exemptions from otherwise valid laws. Finally, I will 
explore whether there are any mandatory rules of Islamic law that are 
categorically repugnant to public reason, and therefore require theological 
revision. 


                                                 
14  Islamic law, for purposes of this Article, includes the rules of all historically recognized schools of 


Islamic law, and assumes the legitimacy of talfiq—the right of the legislator to pick and choose 
rules from more than one school of substantive law. Accordingly, I assume that Islamic states that 
include Islamic law as a source (or the source) of its positive legislation will usually begin with the 
rule, regardless of the school in which it originates, that is closest to the norms of international 
human rights law. 
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III. RECONCILING ISLAMIC LAW AND INTERNATIONAL 
HUMAN RIGHTS LAW WITH PUBLIC REASON 


A. RULES OF ISLAMIC LAW THAT ARE CONSISTENT WITH 
PUBLIC REASON 


An exercise in reconciling Islamic law to public reason would be futile but 
for the fact that the bulk of substantive Islamic law is generally consistent with 
notions of public reason. For example, the legal doctrines set forth in the 
numerous treatises that pre-modern Muslim jurists wrote describing the rules 
governing the conduct of the state and the judiciary generally are consistent with 
notions such as: (i) the government is the agent of the governed and therefore 
exists to further the welfare of the ruled; (ii) individuals are rights-bearers whose 
rights cannot be infringed without due process of law; (iii) mature individuals 
have the legal capacity to direct their affairs autonomously without the 
interference of the state or others; (iv) parties to a judicial proceedings must be 
given notice and an opportunity to be heard, a right that includes the right to 
present evidence and impeach the other party’s evidence; (v) judges must be 
neutral and disinterested and are to rule based on evidence admitted pursuant to 
general rules of evidence rather than their personal knowledge of the case; 
(vi) government agents are subject to the law; and (vii) the government may not 
take private property except for a permitted purpose and with compensation to 
the owner.15 Similarly, Islamic private law, while perhaps obsolete, is generally 
non-discriminatory and therefore already consistent with public reason.16 This 
much is, or ought to be, non-controversial. 


Less well-known, perhaps, are rules of Islamic law that robustly protect 
sexual privacy,17 most notably the evidentiary hurdles related to the prosecution 
                                                 


 


15  For a general discussion of the structural features of Islamic law that make it conducive to such a 
conception of government, see John A. Makdisi, The Islamic Origins of the Common Law 77 NC L 
Rev 1635, 1703–12 (1999). 


16  A good example of the obsolescence of some rules of Islamic law is its proscription of many 
contracts involving contingent payoffs, and for that reason does not recognize the validity of 
commercial insurance. See Mahmoud A. El-Gamal, Islamic Finance: Law, Economics and Practice 61 
(Cambridge 2006). For the non-discriminatory nature of Islamic private law, see Fadel, The True, 
the Good and the Reasonable at *88 (cited in note 8). This does not mean that historical or 
contemporary Muslim societies were or are always successful in adhering to the models of legality 
they set out for themselves; that is a different question from whether the rules themselves and the 
commitments implicit in those rules are consistent with public reason. 


17  See Muhammad b. Yusuf al-Mawwaq, 4 al-Taj wa al-iklil li-mukhtasar khalil 104 (Dar al-fikr 1992) 
(prohibiting the government from interrogating a woman found in the company of dissolute men 
to determine whether she had engaged in sexual misconduct, although she could be punished for 
a lesser crime on the grounds that the purpose of the law is to protect privacy). See also al-
Mawwaq, 4 al-Taj at 497 (cited in note 17);  Ahmad b. Muhammad b. Ahmad al-Dardir, 2 al-Sharh 
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of adultery.18 This principle also manifests itself in other areas of the law and 
generally has the effect of enhancing the autonomy of women, particularly with 
respect to their procreative lives. For example, the legal principle that “women 
are the trustees of their wombs” operates to preclude judicial inquiry into 
matters such as whether a pregnancy terminated as the result of an abortion or a 
miscarriage, or whether a divorcee has completed her “waiting period,” meaning 
that (i) her first husband loses the right to remarry her without her consent 
(including a new contract and new dowry) and (ii) she becomes free to marry 
again.19 This same principle also barred expert evidence as proof of penetration 
in the case of a rape claim.20  This same principle has been invoked to deny a 
husband’s claim that his ex-wife aborted his child after their divorce, even in 
circumstances where immediately after the divorce the wife had claimed 
pregnancy.21 Likewise, medical evidence to determine whether a bride was a 
virgin at the time of marriage has been held not admissible in a suit brought by a 
husband alleging that his bride was not a virgin. Furthermore, in the case where 
a husband claimed that his bride had engaged in intercourse prior to the 


                                                                                                                               
al-saghir 483 (Dar al-ma‘arif 1972–1974) (Mustafa Kamal Wasfi, ed) (a female’s guardian, in 
connection with contracting her marriage, was obliged to conceal any sexual misconduct of the 
bride). 


18  See generally Seema Saifee, Note, Penumbras, Privacy, and the Death of Morals-Based Legislation: 
Comparing U.S. Constitutional Law with the Inherent Right of Privacy in Islamic Jurisprudence, 27 Fordham 
Intl L J  370 (2003) (describing Islamic law’s protections of privacy, particularly as relating to 
private sexual conduct). See also Asifa Quraishi, Her Honor: An Islamic Critique of the Rape Laws of 
Pakistan from a Woman-Sensitive Perspective, 18 Mich J Intl L 287, 295–297 (1997) (describing Islamic 
law’s according priority to privacy in prosecution of consensual adulterers).  


19   See  al-Mawwaq, 4 al-Taj at 104 (cited in note 17) (woman’s statement regarding the termination 
of her waiting period—whether by conclusion of three menstrual periods or by conclusion of 
pregnancy, whether by miscarriage or delivery—is to be accepted by a court without the woman’s 
oath); Muhammad ‘Illaysh, 4 Sharh minah al-jalil ‘ala mukhtasar al-‘allama khalil 190 (Dar al-fikr 
undated) (accepting a divorced woman’s statement that her waiting period has concluded without 
requiring her to swear an oath, after which her divorce is final and may remarry); 4 Ahmad b. 
Ahmad al-Qalyubi, Hashiyat al-Qalyubi wa ‘Umayra 4 (Molvi Mohammed Bin Gulamrasul Surtis 
Sons undated) (a woman’s sworn statement regarding the termination of her waiting period 
following divorce  is to be accepted without additional proof); Muhammad al-Khatib al-Sharbini, 
3 Mughni al-muhtaj ila ma’rifat alfaz al-muhtaj 339 (Dar al-fikr undated.) (same); Abu Yahya Zakariyya 
al-Ansari, 2 Fath al-wahhab bi-sharh manhaj al-tullab 88 (Dar al-fakr undated) (same); 4 Hashiyat al-
Jamal ‘ala sharh al-manhaj (Chapter on Revocable Divorce) (included in the Encyclopedia of Islamic 
Jurisprudence (Harf v 3.01 2002), available online at <http://feqh.al-islam.com> (visited Apr 21, 
2007)) (same).  


20  Abu al-Walid Sulayman b. Khalaf al-Baji, 5 al-Muntaqa sharh al-muwatta 269 (Misr: Matba‘at al-
sa‘ada, 1914) (the statement of a free woman claiming to have been raped is to be accepted by the 
court even if she is examined by females who, after examining her, claim she is a virgin). 


21  See Muhammad al-‘Illaysh, 2 Fath al-‘ali al-malik fi al-fatwa ‘ala madhhab al-imam malik (Chapter on 
Torts and Misappropriation) (included in the Encyclopedia of Islamic Jurisprudence (cited in note 19)). 
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marriage, he was subject to punishment as a slanderer, even if the marriage 
contract represented that she had never been married.22  


Finally, upon attaining the status of a legal adult, a woman’s right to marry 
a husband of her choosing is not contingent upon the approval of her male 
kin.23 The right of women to control their bodies is even implicitly recognized in 
the refusal of Islamic law to recognize any legal obligation for a mother to nurse 
her child, except in circumstances where the life of the child is at risk.24 A 
woman’s right to bodily integrity is also reinforced by a rule allowing a wife to 
sue her husband for compensation from injuries suffered at his hand, despite the 
husband’s nominal legal right to discipline his wife.25 Moreover, where a 
husband and wife disagree as to the whether the husband beat the wife or 
lawfully disciplined her, the law of evidence presumes the truth of the wife’s 
claim.26


                                                 


 


22  Al-Dardir, 2 al-Sharh al-saghir at 476 (cited in note 17); al-Mawwaq, 3 al-Taj at 490–91 (cited in 
note 17). Al-Hattab points out in his commentary, Mawahib al-jalil, that the evidentiary rule 
governing this dispute—that the bride wins the case by swearing an oath—applies only on the 
assumption that breach of a contractual representation of virginity results in an annulment of the 
marriage, a rule that is itself controversial within the Maliki school. See  Muhammad b. 
Muhammad b. ‘Abd al-Rahman al-Hattab, 3 Mawahib al-jalil li-sharh mukhtasar Khalil 490–91 (Dar 
al-fikr 1992). 


23  Indeed, it may be that it was the recognition of the contradiction between the robust protection 
of the rights of adult women to choose their mate and the rule permitting fathers to marry off 
their minor daughters that led ‘Izz al-din b. ‘Abd al-Salam, a prominent thirteenth century 
Egyptian/Syrian jurist to justify—even though such a rule diminishes the child’s autonomy 
interests—the latter rule on the basis of necessity. ‘Iz al-din b. ‘Abd al-Salam, 1 Qawa‘id al-ahkam fi 
masalih al-anam 89 (Dar al-ma‘rifa undated). Accordingly, the right of the power to contract 
binding marriages for his children is recognized as an exception to the general rule of autonomy 
in personal affairs.  


24  Women may be contractually bound, however, in certain cases to nurse their children. Such an 
obligation to nurse is an incident of the marital contract. In the absence of an express agreement, 
the Malikis looked to custom, concluding that for most women, the implied term of their contract 
required them to nurse. The contracts of wealthy women, however, were understood to lack such 
a condition. In theory, at least, even poor women could contract out of the requirement to nurse 
their children. Only in circumstances where the child refused the breast of available wet nurses 
and would nurse only from his birth mother, was the birth mother legally obligated to nurse. This 
obligation arises out of the duty to save the child’s life, however, not out of the duties of 
motherhood. In such a case, the mother was entitled to compensation for her labor, either from 
the child or the father. 


25  Al-Dardir, 2 al-Sharh al-saghir at 512 (cited in note 17) (stating that wife-beating is an assault and 
entitles her to compensation and judicial divorce); al-Hattab, 4 Mawahib al-jalil at 15 (cited in note 
22) (stating that a wife whose husband has beaten her is entitled to compensation) and  al-Hattab, 
6 Mawahib al-jalil at 266 (cited in note 22) (noting that the wife was entitled to special damages 
(diya mughallaza)); ‘Illaysh, 9 Fath al-‘ali al-malik at 138 (cited in note 21) (same). 


26  Ahmad b. Muhammad al-Sawi, 2 Bulghat al-salik ila aqrab al-masalik on the margin of al-Dardir, 2 
al-Sharh al-Saghir at 511 (cited in note 17) (where the spouses disagree whether the husband 
exercised lawful discipline or committed abuse, the wife is presumed to be truthful unless the 
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B. PERMISSIVE RULES OF ISLAMIC LAW AND PUBLIC REASON 


Islamic law includes permissive rules, such as the right to own a slave, the 
right of a man to marry more than one woman, and the qualified right of a 
husband to discipline his wife, which contradict both the requirements of 
international human rights law and public reason. Because such permissive rules 
do not raise a question of conscience for a committed Muslim—as by definition 
he is not obliged to invoke these permissive rights—elimination of these rights 
would not appear to be problematic.27 These three issues should be particularly 
easy, since Islamic law has traditionally viewed both slavery and polygamy 
unfavorably, even if legally permissible, and has viewed a husband’s right of 
marital discipline with discomfort.  


Thus, Islamic law restricted the supply of slaves by first prohibiting the 
enslavement of Muslims or non-Muslims who were permanent residents of an 
Islamic state, even if such enslavement was pursuant to a contract and, second, 
by presuming that individuals in the territory of an Islamic state were free. 
Islamic law also encouraged manumission by imposing a duty to manumit slaves 
as a means for expiation of various sins. Islamic law further instituted a reduced 
evidentiary burden to prove acts of manumission, so that even ambiguous 
language—regardless of subjective intent—could be sufficient to result in the 
manumission of a slave. Finally, Islamic law has often manumitted slaves as a 
remedy for abuse of a slave by a master. The pro-liberation policy of Islamic law 
toward slavery was expressed in the legal principle that “the Lawgiver looks 
forward to freedom.”28 Accordingly, an absolute prohibition of slavery does not 
raise a question of conscience for Muslims and would arguably further the 
Islamic view of the good, even if traditional Islamic law did not consider slavery 
to be a categorical evil. 


                                                                                                                               
husband is well-known for piety); al-Hattab, 4 Mawahib al-jalil at 15 (cited in note 22) (wife is 
presumed to be truthful in a dispute with husband regarding the proper characterization of the 
husband’s action). 


27  In this case, the justifications of the prohibition or the regulation would be important from the 
perspective of a traditionalist Muslim. Even if he could comply in good faith with the prohibition, 
he may not be able to accept a particular justification of that prohibition on controversial 
metaphysical grounds, in which case he would be forced to express opposition to the rule in 
question, at least to the extent that the legislation was deemed to be the manifestation of a moral 
doctrine that the traditionalist Muslim believes to be false.  


28  For example, in a case where a plaintiff alleges that another person is her slave, but lacks direct 
evidence for that claim, the defendant is exempted from the otherwise applicable evidentiary 
obligation to swear an oath denying the plaintiff’s claim on the grounds that “the law presumes 
the freedom of people, so the plaintiff’s claim that the defendant is a slave is contrary to the law’s 
presumption of freedom and the lawgiver’s desire for freedom, thus rendering the claim very 
weak indeed, with the result that the defendant need not swear an oath denying it.” Al-Sawi, 4 
Bulghat al-salik at 219 (cited in note 26). 
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Similar arguments can be made with respect to a prohibition of polygamy. 
While legally permissible, it was nevertheless disfavored, and Islamic law 
enforced contractual protections against polygamy. A very common example of 
such a term was a provision called tamlik. Tamlik was a general contractual 
device of delegation, pursuant to which a husband could delegate to his wife the 
power to divorce in the event a certain contractually specified condition 
occurred. For example, a wife could bargain for the right to a divorce in the 
event that the husband was absent from the marital home for a specific period 
of time.29 This same strategy could be used to provide a wife the right to a 
divorce in the event that her husband took another wife,30 the right to force the 
divorce of the second wife,31 or to force the manumission or sale of a concubine 
acquired by the husband.32 Another rule prohibiting and criminalizing secret 
marriages also operated to protect the interests of a first wife.33 Accordingly, a 
prohibition of polygamy—so long as based on political conceptions and not 
comprehensive moral doctrines—would be consistent with a traditional 
Muslim’s normative commitments.34  


With respect to marital discipline, while Islamic law recognizes a husband’s 
conditional and qualified right to discipline his wife, it also subjects him to 
liability for injuries he inflicts on her. The law of evidence, moreover, generally 
requires a husband to prove, as an affirmative defense to a wife’s charge of 
                                                 
29  David S. Powers, Women and Divorce in the Islamic West, 1 Hawwa 29, 39 (2003). Indeed, in the case 


cited by Powers, the contract even specified the evidentiary burden the wife would need to meet 
in order to exercise this right, which in this case was simply her willingness to swear an oath as to 
his absence for the specified length of time. 


30  Amira El-Azhary Sonbol, History of Marriage Contracts in Egypt, 3 Hawwa 159, 167 (2005). 
31  Id at 168.   
32  Id. See also Mohammad H. Fadel, Reinterpreting the Guardian’s Role in the Islamic Contract of Marriage: 


the Case of the Maliki School, 3 J Islamic L 1, 24–25 (1998) (providing a translation of a model 
Islamic marriage contract from eleventh century Muslim Spain illustrating tamlik provisions). See 
also al-Dardir, 2 al-Sharh al-saghir at 595 (cited in note 17) (explaining that, because tamlik 
conditioned on the husband marrying another woman is intended to protect the first wife from 
the harm of polygamy, the husband cannot retract that delegation, in contrast to other cases in 
which the husband has appointed an agent to effect a divorce solely on his behalf). 


33  Al-Dardir, 2 al-Sharh al-saghir at 382–83 (cited in note 17) (declaring secret marriages to be legally 
void and subject to criminal punishment). A marriage was considered “secret” if the husband 
asked the witnesses to conceal news of the marriage from others, even if that other is only one 
person and even if only for a few days.  


34  I am not the first to make this argument. Fazlur Rahman as well as a senior Ottoman-era jurist 
made a similar argument; for the latter, see Charles Kurzman, ed, Modernist Islam, 1840–1940: A 
Sourcebook 188–191 (Oxford 2002). Tunisian legislation prohibiting polygamy, however, is an 
example of Islamic modernist legislation that violates public reason because the justification given 
is theological, namely, that the Qur’an, properly read, prohibits polygamy, rather than being 
rooted in public reason, for example, that it is harmful to women or children. Fazlur Rahman, A 
Survey of Modernization of Muslim Family Law, 11 Intl J Middle E Studies 451, 457 (1980). 
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abuse, that his use of force satisfied the requirements of legitimate discipline. In 
the absence of such evidence, he is presumed to have used unlawful violence 
against his wife, thus necessitating both monetary compensation for the wife and 
her right to divorce. Islamic law also reduced the evidentiary burden of a wife 
claiming spousal abuse by admitting hearsay evidence in such cases35 and by 
permitting witnesses to testify based on circumstantial evidence of abuse.36 
Finally, moral teachings stating that only the worst of men beat their wives 
confirm the ethically tenuous status of the husband’s right to discipline his wife 
within the Islamic tradition. For these reasons, a legal prohibition of such a right 
does not raise any ethical problems for a traditional Muslim.37


C. ISLAMIC LAW, PUBLIC REASON, AND QUESTIONS OF FACT 


The second category of rules of Islamic substantive law that do not 
conform to the requirements of public reason involves rules that could 
nevertheless be made consistent with public reason simply by revising an 
obsolete factual assumption.38 In other words, some rules of Islamic law are 
based on factual assumptions that are no longer true, even if they might have 
been true in the past. For instance, one such rule relates to the discriminatory 
norms applied to the legal emancipation of male and female children.39  


According to pre-modern Islamic law, a male attains full legal capacity 
(rushd) simultaneously with physical puberty. A female, however, remains a 
minor (and therefore under the control of a guardian) until she can prove that 
she has attained the skills necessary for independence. Ordinarily, females 


                                                 
35  Al-Dardir, 4 al-Sharh al-saghir at 283 (cited in note 17) (permitting witnesses to testify to abuse 


based on widespread second-hand reports of the spouse’s abuse) and 1 Burhan al-din Ibrahim b. 
Muhammad b.Farhun (known as Ibn Farhun) at 281 (Dar al-kutub al-‘ilmiyya undated) (same). 


36  2 Ibn Farhun at 12 (cited in note 35) (circumstantial evidence permitted in cases of claims of 
abuse because that is all that is generally possible to obtain). 


37  As Fazlur Rahman has noted, such an approach does not solve the theological problems inherent 
in the belief in a divine text whose teachings are taken to contemplate norms that go beyond its 
provisions. Fazlur Rahman, Islamic Modernism: Its Scope, Method and Alternatives, 1 Intl J Middle E 
Studies 317, 330–31 (1970).  


38  Islamic law does not require deference be given to factual findings of previous generations of 
jurists. 


39  For a more detailed discussion on the rules of capacity and the interaction of these rules with the 
autonomy of females in contracting their marriage, see Fadel, 3 J Islamic L at 8–11 (cited in note 
32). See also  Muhammad b. Idris al-Shafi‘i, 3 al-Umm (Chapter on the Legal Incapacity of Those 
Who Have Attained the Age of Majority) (included in the Encyclopedia of Islamic Jurisprudence (cited 
in note 19)) (explaining that religiosity and care in the management of property apply to both 
males and females with respect to obtaining full legal capacity and that females generally require 
more time than males to obtain the experience necessary to manage their affairs since they 
customarily do not attend to the market from an early age as do boys). 
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tended not to attain full legal capacity until after the consummation of their first 
marriage. A woman could, however, obtain a judicial declaration of capacity 
(tarshid), in which case she would enjoy full contractual capacity, including full 
capacity with respect to marriage contracts. The legal justification for this 
discriminatory rule, however, is non-theological and is based instead on a 
stereotype of women being prone to waste their property.  


The fact that women are given an opportunity to present evidence 
demonstrating their competence in managing property—in which case they are 
recognized as individuals with full legal capacity over their affairs including 
marriage and divorce—confirms the non-theological origin of this rule. 
Accordingly, this rule can be made to conform to public reason simply be 
revising the obsolete stereotype. Moreover, because such a revision would not 
implicate any theological presumptions, there is no reason to think that Islamic 
law would have a principled objection to overturning this empirical 
presumption.40 The fact that many Muslim-majority states offer equal access to 
education to both boys and girls suggests that the empirical basis for this 
stereotype should no longer apply.  This would be an especially easy change to 
make given the spread of compulsory public education on a gender neutral basis 
throughout the Islamic world. Whatever empirical basis might have once existed 
in the past to justify treating males and females differently with respect to the 
capacity to manage their property, the presumption should no longer apply. 


The same strategy could be used to justify the revision of other rules that 
are in conflict with international human rights norms and public reason, such as 
rules permitting the marriage of minors. Interference with minors’ autonomy 
interests in these cases was justified on empirical grounds. Whereas pre-modern 
jurists believed that marriage was necessary to secure a child’s well-being, 
especially for a female child, radically changed social circumstances now allow 
children, including girls, the opportunity for material security outside of 
marriage, at least for all but the poorest and least-developed Muslim-majority 
jurisdictions. Accordingly, the grounds on which the interference in children’s 
autonomy interests had been justified as a general matter no longer exist.  


                                                 
40  Indeed, there is evidence that pre-modern Moroccan jurists had already dispensed with this 


discriminatory presumption and recognized the full contractual capacity of females as arising 
simultaneously with puberty, just as they did with males. 3,5 Muhammad al-Banani, Hashiyat al-
banani on the margin of Sharh al-zarqawi ‘ala mukhtasar sidi Khalil 297 (Dar al-fikr undated). It is not 
clear, however, whether they then applied the presumption of full legal capacity of females to 
issues of marriage.  
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D. MANDATORY RULES OF ISLAMIC LAW, THE RIGHT TO FREE 
EXERCISE OF RELIGION, AND PUBLIC REASON 


The third category of problematic rules consists of discriminatory rules that 
are grounded in theological justifications, and therefore cannot be revised by 
simply correcting an erroneous factual assumption. In these circumstances, a 
change in theological doctrine would be required in order for the rule of Islamic 
law to be brought into line with public reason. Failing that, the question 
becomes whether public reason would permit Muslims to adhere voluntarily to 
that discriminatory rule as a legitimate expression of religious freedom. This 
section will use the example of the inheritance law to address the problems 
related to this category of legal rules.  


Relying on express provisions of the Qur’an, Muslim jurists developed 
elaborate rules of intestate succession.  A fundamental rule was that a male heir 
receives twice the share of a similarly situated female heir.41 The fact that the 
Qur’an made any provision at all for women to inherit was a radical departure 
from pre-Islamic practice in Arabia, where women did not inherit property42 and 
where widows themselves could be inherited.43 Muslim modernists such as 
Fazlur Rahman have argued that the rule of the Qur’an should not be 
interpreted as an eternally binding rule of law, but instead should be viewed in 
the context of numerous reforms that the Qur’an made improving the overall 
social status of women.  On this reading of Qur’anic legislation, the aim of the 
Qur’an with respect to social relations was one of equality, but its specific rules 
represented the practical limit of how far such reforms could be taken in light of 
the circumstances of seventh-century Arabia.44  


The notion that gender equality is a Qur’anic teaching is supported by 
numerous verses of the Qur’an stressing the spiritual equality of men and 
women. This assumption of equality has also made its way into legal discourse 
insofar as jurists have assumed that in the absence of evidence to the contrary, 
legal texts—whether granting rights or imposing obligations—apply equally to 
both men and women.45 Even in the context of intergenerational transfer of 


                                                 


 


41  Qur’an 4:11, 4:176. Accordingly, a son receives twice the share of the daughter, and the father 
receives twice the share of the mother. 


42  C.E. Bosworth, et al, eds, VII The Encyclopaedia of Islam 106 (Brill 1993) 
43  Qur’an 4:19. 
44  Consider Rahman, 11 Intl J Middle E Stud 451 (cited in note 34) (describing Qur’anic reforms 


regarding women’s rights as being limited by “realistic” conditions while also laying out “moral 
guidelines” that could lead to further reform subsequent to when more modest legal reforms are 
accepted). 


45  See Shihab al-Din al-Qarafi, 5 Nafa‘is al-usul fi sharh al-mahsul 2386 (Makkah: Maktabat Nizar 
Mustafa al-Baz 1997) (‘Adil Ahmad ‘Abd al-Mawjud and ‘Ali Muhammad Mu‘awwad, eds) 
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wealth, inheritance laws were not the only relevant body of law. Though the laws 
of intestate succession mandated a discriminatory rule regarding distribution of 
the estate’s property, a norm of equality governed lifetime dispositions; that is, 
inter vivos gifts. Finally, Islamic law also permitted the use of trusts as a vehicle 
to transfer wealth from one generation to another, and the settlor of a trust was 
given almost complete freedom in determining who would and would not 
benefit from the trust’s assets.46 Interestingly, Malik B. Anas, the eponym of the 
Maliki school, prohibited the formation of trusts for the exclusive benefit of 
sons, but had no objection to trusts formed for the exclusive benefit of 
daughters. Accordingly, a Muslim modernist may cite rules such as these in 
support of a reading of the Qur’anic verses on inheritance as establishing a floor 
rather than a ceiling on a woman’s inheritance rights.  


Nevertheless, such a reading—even if theologically permissible—is not 
textually compelled, and, accordingly, the traditional reading remains defensible 
as a matter of Islamic religious doctrine. To pass a law mandating equality in the 
distribution of assets, therefore, would not satisfy the justifications required by 
public reason insofar as either justification would suggest that the views of 
traditionalist Muslims are simply wrong. If, however, the relevant law of descent 
permitted traditionalist Muslims to opt out of a mandatory rule of equality in 
favor of traditional Islamic law of inheritance, the implication that traditionalist 
Muslim doctrine is morally wrong or repugnant to public reason would be 
dispelled. Accordingly, the resolution of the question turns on whether 
accommodating a traditionalist Muslim’s desire to follow the discriminatory 
prescriptions of the traditional Islamic law of inheritance would be a permissible 
departure from public reason’s equality norm.  


There are two reasons to believe that public reason would permit such an 
accommodation. First, granting the accommodation in this circumstance would 
further the rational self-interest of the testator. As a traditionalist Muslim, she 


                                                                                                                               
(“women are like men for all [rules of] the Divine Law except where there is [textual] evidence [to 
the contrary]”). Al-Qarafi, an Egyptian theologian who died in the latter half of the thirteenth 
century, criticizes Fakhr al-Din al-Razi, a Central Asian theologian who died in the first decade of 
the thirteenth century and who authored the text on which al-Qarafi is commenting, for holding 
the view that God did not intend for women to understand revelation directly, but that they 
should instead be taught religion at the hands of religious scholars. Instead, al-Qarafi argued that 
the same rule applies to both men and women, namely, whoever has the intellectual ability to 
understand revelation is obliged to understand it, while those lacking that capacity, whether men 
or women, are excused from this obligation.  


46  The basic doctrine of trust law was that “the words of the settlor [set forth in the trust deed] are 
like the words of the Lawgiver.” Al-Dardir, 4 al-Sharh al-saghir at 120 (cited in note 17). See also 
Aharon Layish, The Family Waqf and the Shar‘i Law of Succession in Modern Times, 4 Islamic L & Soc 
352, 356 (1997) (noting the flexibility of Islamic trust law and its usefulness as a device to 
circumvent mandatory rules of inheritance law). 
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could be concerned that by failing to ensure that her estate is distributed to her 
heirs according to Islamic law, she will be committing a sin for which she will be 
held accountable to God. Second, it appears that such an accommodation would 
be “reasonable” from a Rawlsian perspective—that is to say, it does not involve 
using the coercive power of the state to impose one’s own view of the good 
upon others who do not share that view.  


There may be circumstances, however, where application of a 
discriminatory norm by a private person for religious reasons—such as 
enforcing the discriminatory provisions in the will of a traditionalist Muslim—
could violate concerns of public reason. These considerations may provide 
independent grounds, other than a commitment to gender equality, on which the 
state could legitimately reject a request for a religious accommodation in the 
form of an exemption from a gender-neutral inheritance law. One such possible 
circumstance would be if a legal heir would be left destitute if the decedent’s 
request for a traditionalist accommodation was given, but would not if the 
jurisdiction’s rules of inheritance were applied.47 Another reason to believe that 
granting such an accommodation in the case of a traditionalist Muslim is 
otherwise consistent with the norms of public reason is that a traditionalist 
Muslim can point to numerous Islamic theological doctrines that affirm the 
moral equality of men and women, as well as other legal doctrines that treat 
males and females equally, such that there is little risk that granting such an 
accommodation could reasonably be viewed as furthering a view of the good 
that is fundamentally “unreasonable” in a Rawlsian sense.  


The accommodation argument could also potentially resolve the problem 
of the hudud. As previously noted, the justification for the hudud penalties is 
religious, insofar as they function as a means for a sinner to expiate his sin.48 For 
this reason, non-Muslims were not subject to the hudud unless the penalties used 
in connection with the hudud were also deemed to further a secular interest, for 
example, protecting property or security in the case of crimes such as theft or 
highway robbery. This suggests that Islamic jurisprudence recognizes—at least 
for non-Muslims—an exemption from the hudud penalties on the theory that 
non-Muslims obtain no spiritual benefit from having such penalties applied to 
them. To the extent that Islamic law also applied these penalties to non-Muslims 
then, it did so for prudential reasons, not theologically motivated ones. 
                                                 
47  Indeed, there is an analogous rule in the Maliki law of inheritance. In circumstances where the 


decedent dies leaving only daughters but the daughters have a paternal uncle, the ordinary rule 
provides that the daughters share two thirds of the estate equally, and the paternal uncle takes the 
remaining third. In circumstances where the public treasury is in disarray, however, the rule 
changes to provide that the daughters share in the entire estate and the paternal uncle gets 
nothing.  


48  See Fadel, The True, the Good and the Reasonable at *89 n.239 (cited in note 8).  
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Accordingly, recognition of the applicability of international human rights law to 
preclude the use of the hudud against non-Muslims should not raise any 
theological difficulties for traditionalist Muslims.  


The same argument should apply to dissident Muslims who do not 
voluntarily submit to the hudud penalties. In the case of a recalcitrant Muslim, 
application of the religiously motivated penalty does not further any interest of 
the individual defendant, since with respect to that defendant, the salvific 
benefits of the penalty are not achieved. In this circumstance, application of the 
hudud penalty can only be justified on prudential grounds as a means to further a 
secular interest (for example, the protection of property in the case of the 
punishment of a thief). If the punishment is being applied for prudential 
reasons, however, it should not be problematic to treat a dissenting Muslim in 
the same manner as Islamic law would treat a non-Muslim. Accordingly, Islamic 
law should be able to countenance revising the scope of the hudud penalties so 
that they are applicable only to persons who specifically consent to the 
application of the hudud punishment.49  


If the hudud were to be applied only to those individuals who specifically 
consented to those penalties, they would arguably be consistent with the 
requirements of public reason, assuming that the state can ascertain that the 
person in fact specifically consented to the punishment in question.50 As a 
                                                 


 


49  The detailed arguments from Islamic law as to why limiting the applicability of the hudud penalties 
to those who specifically consent to the punishment would be a reasonable internal doctrinal 
development are beyond the scope of this Article. Such a rule would be consistent, however, with 
the high evidentiary standards usually required before the hudud penalties could be applied and 
with the fact that confessions could be retracted at any time, including at the time the penalty is 
imposed. Finally, prominent Muslim legal authorities refused to apply the mandatory penalty for 
drinking alcohol to those Muslims who believed that this penalty was limited to those who drank 
grape wine, although they did leave open the possibility of punishing them for prudential reasons. 
In short, it is not an unreasonable interpretation of Islamic law to conclude that the hudud 
penalties should apply only to those who subjectively consent to them. 


50 Were a state to offer this option, it would obviously have to impose substantial procedural 
protections to ensure that the person is acting freely and is not under undue pressure from other 
third parties. Assuming these procedural requirements are satisfied, the hudud penalties that are 
limited to lashes should not raise any difficulties. Stoning presents a unique problem because the 
person subject to stoning, by virtue of the finality of the penalty, is essentially foreclosing her 
future self from questioning her present self’s commitments. Amputation of the hand also results 
in a permanent disability, but does not foreclose the person from rationally revising her 
conception of the good in the future, and, accordingly, is less problematic than stoning but more 
problematic than lashes. In this case, the social costs of the amputee, however, would have to be 
borne by the Muslim community and not the state. The timing of the consent would also be a 
question, but from the perspective of Islamic law, it would not be problematic were public reason 
to conclude that such consent must be revocable. Islamic evidentiary law permitted defendants 
who were convicted of hudud crimes based on confession to retract their confessions without 
penalty prior to the execution of the punishment, and thus the revocability of consent would not 
seem to raise a problem from the perspective of Islamic law. As a practical matter, however, I do 
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general matter, it is rational for a devout Muslim to submit to a mandatory 
penalty because expiation of sin implicates her salvation interest. By submitting 
to the mandated penalty for drinking wine, for example, the believer is rationally 
furthering her goal of obtaining salvation. It is also reasonable to permit the 
application of the hudud to this class of persons, since in this case state power is 
not being used to coerce their compliance with rules that are inconsistent with 
their conception of the good.  


This suggests that the most powerful argument against the application of 
the hudud is not that they are cruel and unusual punishments because such an 
argument would have no purchase among believing Muslims. The more 
persuasive argument against the application of the hudud, from a Muslim 
perspective, would be based on religious freedom, focusing on the absence of a 
religious benefit to the defendant in cases where she is a dissenter. Whether that 
dissenter is a Muslim or non-Muslim should be irrelevant in light of the fact that 
by rejecting the normative status of the hudud penalty, the penalty loses its 
religious function and, thus, achieves only secular purposes. Accordingly, it 
should be subject to all applicable limitations on lawful secular punishments, 
including those of international human rights laws.  


E. MANDATORY RULES OF ISLAMIC LAW THAT ARE 
REPUGNANT TO PUBLIC REASON 


This last category includes rules that traditional Islamic law deemed 
mandatory, but could not be permitted under any notion of accommodating the 
free exercise of religion because the substance of the rule mandates violation of 
the freedom of the rights of others. Such rules include those requiring 
discriminatory treatment of non-Muslims and those punishing Muslims who 
renounce Islam. Most Muslim-majority states have abolished de jure 
discrimination against non-Muslim citizens in connection with establishing 
modern legal systems, and only the most extreme Islamist groups call for 
reintroducing pre-modern discriminatory legal norms into the legal systems of 
modern Muslim states. Apostasy, however, remains politically and legally salient, 
as evidenced by recent high profile cases involving issues of apostasy even in 
non-Islamist regimes such as Egypt and Malaysia. Moreover, to the extent that 
Muslims discard the criminalization of apostasy, the rights of non-Muslims 
within Muslim-majority jurisdictions would be made more secure. It is also not 
unreasonable to believe that a principled resolution of the issue of apostasy 
under Islamic law would also lead to the resolution of a host of other rules 
                                                                                                                               


not believe that a large number of Muslims, if any, would volunteer to have the hudud penalties 
applied to them. Nevertheless, it is important to consider the hypothetical of the Muslim who 
wishes to undergo such a penalty on free exercise of religion grounds. 
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within pre-modern Islamic law that restrict freedom of thought, and thereby also 
reduce the conflict between Islamic law and human rights norms protecting the 
freedom of thought. 


While Muslim theologians and jurists have not been able to overturn 
orthodox doctrine on the treatment of apostates, many leading twentieth-century 
Islamic modernist scholars—including prominent figures such as Selim el-
Awa—have rejected the traditional criminalization of apostasy, arguing that it is 
fundamentally inconsistent with Islam’s commitment to free acceptance of 
religious truth based on rational conviction.51 Instead, they read the normative 
texts that appear to contemplate execution of apostates as referring to acts of 
treason rather than a change in a person’s conviction. While one may question 
whether the modernist reading of the apostasy rules is a plausible reading of the 
Islamic legal tradition, human rights advocates should not shy away from using 
the opening provided by Muslim modernist scholars to criticize the governments 
of Muslim-majority regimes that continue to make concepts such as apostasy 
relevant to their legal systems, even if that relevance is limited solely to civil 
matters.52  


IV. CONCLUSION 


It appears likely that for the foreseeable future, both the norms of 
international human rights law as well as of Islamic law will gain importance. It 
is accordingly imperative that legal scholars develop a framework that would 
permit a principled reconciliation between the commitments of each tradition. 
Under a Rawlsian theory of public reason, robust guarantees of freedom of 
religion should reasonably protect the interests of Muslims who are concerned 
with preserving the integrity of their way of life, while at the same time, 
respecting the rights of non-Muslims as well as dissenting Muslims. This 
synthesis would require Islamist political movements to abandon the goal of 
establishing “perfectionist” Islamic states which seek to enforce the Islamic 
                                                 
51  Consider Mohammad Hashim Kamali, Freedom of Expression in Islam 93–96 (Cambridge 1997) 


(discussing ancient and modern dissenters to the rule criminalizing apostasy from Islam and 
attributing to el-Awa the view that revising this doctrine is “urgent”). 


52  See, for example, the notorious Nasr Hamid Abu Zayd divorce case in Egypt, where the 
defendant was judicially divorced from his wife on the grounds that his writings were tantamount 
to apostasy in an action brought by third-party plaintiffs. Court of First Instance, Giza, 27.1.1994, 
case no. 591 / 1993 (dismissing the action for lack of standing); Court of Appeals Cairo, 
14.6.1995, appeal no. 287 / judicial year 111 (reversing the lower court and concluding that the 
defendant was an apostate and on that basis divorcing the defendant from his wife); Egyptian 
Court of Cassation, 5.8.1996, appeals no. 475, 478, 481 / judicial year 65 (upholding decision of 
Cairo Court of Appeals). See also Killian Bälz, Submitting Faith to Judicial Scrutiny through the Family 
Trial: “The Abu Zayd Case,” 37 Die Welt des Islams 135 (1997) (discussing the context of this case 
in the Egyptian legal system).  
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conception of the good—in whole or in part—on individuals through the use of 
state power. The limitations of public reason, however, would also require a 
revision of the rhetoric of human rights. It is not clear that either human rights 
advocates or Islamist movements or Muslim-majority governments would be 
willing to accept this synthesis. Theoretically, however, the method I have 
outlined in this Article is responsive to the major concerns of each group 
without requiring either side to abandon its fundamental moral commitments. 
Therefore, it is reasonable to believe that a Rawlsian approach could be a useful 
means of resolving the growing conflict between international human rights law 
and Islamic law.   
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َأن َتْحُكُموْا  ِإنَّ الّلَه َيْأُمُرُآْم َأن ُتؤدُّوْا اَألَماَناِت ِإَلى َأْهِلَها َوِإَذا َحَكْمُتم َبْيَن النَّاِس
 ) 4:58(ِباْلَعْدِل ِإنَّ الّلَه ِنِعمَّا َيِعُظُكم ِبِه ِإنَّ الّلَه َآاَن َسِميًعا َبِصيًرا 


Behold, God bids you to deliver all that you have been 
entrusted to those entitled, and whenever you judge 
between people, judge with justice. The best is what God 
exhorts you to do. God is all-hearing, all-seeing! (4:58) 


Executive Summary 
 


I.   Introduction – Where are we now after five years of rule of law 
reform? 


Afghanistan is a land rich in history and tradition. The last three 
decades have been a time of great turmoil and struggle for the Afghan 
people who have consistently displayed strength and perseverance in the 
face of extraordinary challenges. Afghans engaged in a heroic and 
successful resistance to Soviet domination, only to find their country torn 
apart by internal conflict. With the fall of the Taliban regime, Afghans 
created a new nation, the Islamic Republic of Afghanistan, with the goal of 
rebuilding the country and establishing peace, security, good governance 
and prosperity.  


Justice sector and rule of law reform represents a key element of 
nation-building. Over the past five years, Afghan stakeholders, the 
international community and the United Nations, led by United Nations 
Assistance Mission in Afghanistan (UNAMA), have engaged in various 
efforts to improve the justice system and strengthen rule of law. The Italian 
government has taken the lead in international support for this sector. 
There has been substantial progress in this area due to a common effort to 
promote improved respect for international standards and human rights. 
However, Afghan institutions still require considerable assistance to meet 
justice sector reform goals, and donor efforts continue to suffer from 
inadequate coordination and coherence.  


                                                 
1 This paper is based on research and consultations by the Istituto Superiore Internazionale 
di Scienze Criminali (ISISC) team including: M. Cherif Bassiouni, Project Director; Daniel 
Rothenberg, Principal Investigator; and Zaid Al-Farisi and Judge Hatem Fouad, 
Cooperating Researchers. 







 


 


This paper presents an assessment of justice sector and rule of law 
reform in Afghanistan and gives special consideration to the Afghanistan 
National Development Strategy (ANDS) documents prepared by the 
Supreme Court (SC), the Ministry of Justice (MOJ) and the Attorney 
General’s Office (AGO). The ANDS strategies are linked to a broader 
process of international support for nationwide reform outlined in the 
Afghanistan Compact and other key documents. Above all, the paper 
encourages donors and the Islamic Republic of Afghanistan to use the 
Rome Conference as an opportunity to build on previous experiences and 
agreements by making a series of commitments backed by immediate and 
long-term financial pledges. Each element of the executive summary is 
discussed in greater detail in the body of the report. 


For the Rome Conference to be genuinely successful, it should be 
structured with great sensitivity to the needs of the Islamic Republic of 
Afghanistan and the Afghan people and should be based on lessons learned 
in the past five years. 


General social context of Afghanistan 
• Seriously acknowledging the actual social and development 


context of contemporary Afghanistan 
• Seriously engaging the limited capacity and reach of the state in 


much of the country, especially rural areas 
• Appreciating the diverse nature of Afghan society and the 


importance of local structures 
General understanding of rule of law in Afghanistan 
• Seriously acknowledging the nature of security and authority in 


contemporary Afghanistan and its impact on rule of law 
• Seriously addressing the lack of adequate capacity and skills 


among justice sector professionals 
• Openly engaging the Islamic foundation of Afghanistan’s legal 


system 
• Adequately engaging Afghanistan’s system of informal justice 
• Acknowledging the severity of corruption in general and within 


the justice sector 
Overview of international rule of law projects in Afghanistan 
• Acknowledging substantial Afghan frustration with limited 


accomplishments in rule of law reform 
• Addressing inadequate donor coordination 
• Addressing inadequate donor support 
• Planning for long-term sustainability 
Recent advances 
• Recognizing that meaningful advances have been achieved over 


the past year 
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• Acknowledging the growing interest and commitment of 
donors and Afghan stakeholders for comprehensive rule of law 
reform 


• Learning from past experiences 
 
The Islamic Republic of Afghanistan and the Afghan people require 


a comprehensive strategic plan for justice that enables improved 
cooperation, efficiency and cost-effective policies. This vision, to be 
defined and expressed by Afghans, supports a more grounded and realistic 
engagement with the field and is served by the acceptance of several 
principles 


• Rule of law achievements require a long-term commitment. 
• Genuine rule of law is expensive. 
• Rule of law reform should be based on reasonable expectations. 
• Rule of law programming should be structured in relation to the 


actual situation of the country. 
• Rule of law success requires building national capacity and 


ensuring sustainability. 
• Rule of law success requires an acceptance and engagement 


with the Islamic nature of Afghanistan and its legal system. 
• Rule of law policy making requires consistent monitoring and 


evaluation and clearly defined systems of accountability. 
 
II.    The ANDS strategies – Identifying key justice institution needs 
as well as gaps 


The ANDS process was developed to ensure broad and systematic 
institutional reform within the institutions of the Islamic Republic of 
Afghanistan. Each of the three major justice sector elements – SC, MOJ 
and AGO – have presented advanced drafts of their respective ANDS 
strategies that provide a clear picture of their needs. 


Key Sector Goals –All three strategies are driven by a common 
commitment to the overarching goal of improving the credibility, integrity 
and professionalism of the three institutions. To achieve this basic goal, the 
institutions have identified a number of overlapping goals, including: 
salaries; infrastructure; transportation; provincial initiatives; capacity 
building and training; information management; codes of ethics and 
oversight; and, public awareness. 


Priorities – The SC defines its first priority as substantially increasing 
salaries, an issue raised in the AGO strategy and also referenced by the 
MOJ, which reports that it is advancing through the Priority Reform and 
Reconstruction (PRR) process. The MOJ and SC share a clear interest in 
focusing resources on infrastructure, an issue also echoed in the AGO 
strategy. The SC’s additional priorities include: infrastructure investment, a 
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translation and publication unit, a code of conduct and a judicial services 
commission and other projects. The MOJ’s additional priorities include 
support for the legislative drafting and review department (Taqnin) and 
related training. The AGO resisted prioritization that would negatively 
impact a more integrated approach to reform, but presented a general view 
of priorities focusing on the importance of salaries, vehicles, 
communication and infrastructure. 


Developing a consolidated plan based on the ANDS documents – The 
current situation presents something of an impasse. Afghan institutions 
cannot make progress on developing a specific vision of justice sector 
reforms that can be truly realized without having a reasonable sense of the 
availability of resources. Similarly, donors may be unwilling to commit 
substantial resources in the absence of a clear understanding of exactly what 
they are supporting and how this support will enable genuine rule of law 
reform that can be effectively monitored to ensure actual impact.  


To address this situation, there is a need for clear and open 
communication between donor nations, Afghan justice institutions and the 
general Afghan government as well as improved coordination among the 
donors themselves. The Rome Conference can enable this process, which 
will likely require a series of consultations that should begin with a pledge 
of increased financial support on the part of the international community 
for rule of law reform. Following an initial commitment of funds, it will be 
possible to discuss the nature, structure and vision of a consolidated plan. 
This process may reasonably include conditions for continued funding that 
must be met by Afghan partners. Ideally, initial pledges will be increased 
and adjusted based on monitoring and successful performance. 


The ANDS strategies represent an Afghan-driven plan for progress 
within the SC, MOJ and AGO, yet they do not cover the nation’s entire 
rule of law needs, which are detailed in the body of the text and include: 


• Overarching challenges, gaps and issues to be resolved – Islamic 
foundation of rule of law in Afghanistan; informal justice; 
corruption; legal aid and access to justice; legal education; 
National Directorate of Security (NDS); women’s rights and 
gender equity; land issues; administrative justice; transitional 
justice; public awareness and legal representation. 


• Institutional Coordination – cooperation between AGO and 
MOI/Afghan National Police; legislative process; coordination 
among other justice institutions; general lack of focus on civil 
law issues; and, international cooperation capabilities. 


• Capacity building and training – general training principles; 
professional staff quality; and, administrative and support staff 
quality.  
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• Data collection, analysis and information management – data collection, 
monitoring and information management; establishment of 
compatible computerized and database systems; storage and 
retrieval of court records; and, computerization of laws and 
jurisprudence. 


• Monitoring, evaluation and mechanisms of accountability 
• Technical needs and interventions – legal translation and library and 


research capabilities. 
Addressing all these gaps at one time will not be possible. However, 


even where full implementation of all the desired programs is not feasible it 
is useful and, in fact, necessary to adopt a comprehensive vision of justice.  
 
III.    How to move forward on justice sector and rule of law reform 


The Rome Conference offers a valuable opportunity for the 
international community and the Islamic Republic of Afghanistan to 
commit to a comprehensive vision of rule of law reform that addresses 
Afghan needs while meeting donors concerns regarding monitoring, quality 
and long-term impact.  


Developing a comprehensive strategic plan for justice sector and 
rule of law reform requires a number of advances. Some are detailed in this 
paper and can and should be accomplished at the Rome Conference. Other 
key elements require additional Afghan-led consultations.  


The Rome Conference should be driven by the following key goals: 
For the Islamic Republic of Afghanistan 
1. Commitment to institutional cooperation and comprehensive justice sector 


and rule of law reform. 
2. Engagement with a strategic process involving the preparation of an action 


plan to enable comprehensive justice sector and rule of law reform. 
For donors and the international community 
1. Commitment to a comprehensive vision of rule of law reform in 


Afghanistan. 
2. Pledges of significantly increased and dependable long-term funding for rule 


of law reform in Afghanistan. 
To ensure that a commitment to a comprehensive vision backed by 


genuine pledges of funding yields meaningful change, the Rome 
Conference should include advances in the following areas: 


1. Endorse a Donor Implementation Plan – Donors attending the 
Rome Conference should endorse a Donor Implementation 
Plan involving clear pledges of specific immediate and long-
term funding.  


a. Pledging of immediate support – The Donor Implementation 
Plan should include a pledge of immediate funding by 
specific donors in a bilateral fashion to be allocated at 
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the Rome Conference. These pledges should be directed 
towards a limited series of particular projects defined in 
a short planning document provided in advance by the 
SC, MOJ and AGO. The projects should be ready for 
immediate implementation and should involve a short 
duration for completion and a total cost per project of 
$1 million or less. 


b. Pledging of long-term support – Donors should also make 
specific tangible pledges of funding for medium and 
long-term support. These pledges may be linked to 
particular actions or planned as general support for 
categories of activities. The pledges should be linked to 
needs identified by the Afghan stakeholders and should 
involve explicit demands for clear programmatic 
documents outlining specific goals, mechanisms of 
meeting those goals, timelines, benchmarks and systems 
of monitoring and evaluation. 


c. Commitment to long-term funding – This pledging should be 
part of a broad vision of financial support for rule of 
law reform that is fundamentally long-term (i.e. 7-10 
years) with specific plans for 1-year, 3-year and 5-year 
pledges. 


2. Endorse and pledge to a Provincial Justice Coordination Mechanism – 
Because of the pressing need for justice sector and rule of law 
reform in the provinces, donors at the Rome Conference 
should approve a Provincial Justice Coordination Mechanism 
(PJCM) plan alongside financial commitment to support its 
implementation. In the event this is not yet possible, donors 
should support the PJCM and make specific plans for full 
endorsement and pledging.  


3. Make plans to establish a mechanism for coordinated donor funding and 
management – Rule of law reform will benefit from a unitary, 
coordinated funding mechanism which should be combined 
with bilateral assistance and discussed at the Rome Conference. 


4. Ensure that there is an Afghan-led mechanism to supervise comprehensive 
justice sector and rule of law reform – Implementing comprehensive 
rule of law reform will require Afghan political will and an 
efficient and effective monitoring process involving a 
specialized team within the ANDS Secretariat and the JCMB.  


5. Make preparations for a continued process of justice sector and rule of law 
reform – The Rome Conference should be envisioned as a key 
moment in redefining the international commitment to justice 
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sector and rule of law reform which should include the 
following actions: 


a. At Rome (July 2007) – Presentation of a brief strategic 
document and list of key projects for the SC, MOJ and 
AGO to be funded through immediate support. 


b. Immediately after Rome (July – August 2007) – Elaboration 
of policy document that links the SC, MOJ and AGO 
ANDS documents with a clear action plan that enables 
the implementation of a comprehensive reform plan. 


c. Kabul meeting on the development of a comprehensive strategy for 
justice sector and rule of law reform (September – October 2007) 
– The first major meeting in this evolving process would 
take place in Kabul and link the presentation of a 
comprehensive policy coupled with a clear action plan 
outlining a five-year strategy that maps onto the ANDS 
documents but also addresses key gaps and inter-
institutional planning.  


d. Subsequent meetings (November 2007 and on) – The Rome 
Conference should create momentum through 
commitments and pledging that support a steady 
process of specific policy elaboration that is Afghan-led 
and builds on the ANDS documents. This should yield 
a comprehensive strategy grounded in Afghan reality 
and expressive of Afghan needs. 


It is still quite early to assess the full impact of the past five years of 
rule of law reform within the Islamic Republic of Afghanistan. Given the 
social, economic and political context of the country, many of the early 
promises were unlikely to be realized quickly. While Afghanistan presents 
many serious challenges, the Rome Conference offers a unique opportunity 
to develop a comprehensive approach to justice sector and rule of law 
reform that expresses local stakeholder priorities and builds the foundations 
for long-term sustainable improvements in the lives of the Afghan people. 
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in Afghanistan and the Need for a Comprehensive Plan 


 
 


M. Cherif Bassiouni and Daniel Rothenberg 
 
 


 
1.   Introduction 
 This paper presents an assessment of justice programs and rule of 
law reform in Afghanistan. It has been commissioned by the government 
of Italy as a reference document for participants of the Rome Conference 
which is jointly sponsored by Italy, the United Nations Assistance Mission 
in Afghanistan (UNAMA) and the Islamic Republic of Afghanistan. 


The paper has several objectives, including: providing a brief 
overview of the past five years of justice sector reform; presenting a general 
case for a comprehensive approach to rule of law reform in Afghanistan; 
outlining a consolidation and overview of the Afghanistan National 
Development Strategy (ANDS) documents prepared by the Supreme Court 
(SC), the Ministry of Justice (MOJ) and the Attorney General’s Office 
(AGO); identifying a series of challenges, gaps and issues to be solved; 
considering the development of a consolidated plan related to the ANDS 
documents linked to a comprehensive national strategy for justice sector 
and rule of law reform; and, providing an action plan for the Rome 
Conference and post-conference activities.  


Above all, the paper encourages donors and the Islamic Republic of 
Afghanistan to use the Rome Conference as an opportunity to make a 
series of commitments backed by immediate and long-term financial 
pledges that will stimulate a process that will yield a comprehensive 
strategic plan for justice sector and rule of law reform in Afghanistan. 


The paper builds on the links between justice sector reform and the 
larger ANDS process, including the justice benchmarks of the Afghanistan 
Compact, the work of the Joint Coordination and Monitoring Board 
(JCMB), and the general rule of law coordination framework including the 
Rule of Law Working Group, its sub-groups and the International 
Coordination Group for Justice Reform (ICGJR). 


This paper is not intended to duplicate, revise or replace the 
extensive and detailed work of the SC, MOJ or AGO, whose strategies are 
attached as appendices. Similarly, the paper is not a complete summary of 
all prior efforts or a text designed to provide all the answers to the 
problems of justice sector and rule of law reform in Afghanistan. Instead, 
the paper seeks to support a careful and sustained engagement by the 
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Islamic Republic of Afghanistan with comprehensive rule of law reform 
which will require support from the international community.  The 
document serves this process by linking a consolidation of the substantial 
strategic efforts of the SC, MOJ and AGO with an identification of key 
gaps and a series of specific suggestions regarding the Rome Conference.  


Ideally, the paper will help ensure that the Rome Conference is a 
productive meeting that allows the Afghan government to work with 
donors, UNAMA and others on developing a comprehensive vision of rule 
of law reform supported by substantial international assistance. A 
successful Rome Conference can contribute to improving access to quality 
justice services and can also support democracy, rule of law and justice for 
the Afghan people. 


 
2.   Overview – Assessing five years of rule of law reform and 
preparing for the Rome Conference 


Afghanistan is a land rich in history and tradition. The last three 
decades have been a time of great turmoil and struggle for the Afghan 
people who have consistently displayed strength and perseverance in the 
face of extraordinary challenges. Afghans engaged in a heroic and 
successful resistance to Soviet domination, only to find their country torn 
apart by internal conflict. With the fall of the Taliban regime, Afghans 
began a process of reconstructing their nation with the goal of establishing 
a system that provides peace, security, good governance and prosperity.  


Afghanistan remains one of the poorest countries in the world. The 
conflict produced profound suffering: hundreds of thousands of people 
were killed, most of whom were civilians; entire villages were destroyed as a 
third of the population had to abandon their homes; the professional and 
managerial classes fled the country; the national educational system was 
destroyed; and, the government ceased to adequately provide even modest 
services to the Afghan people. While these issues are well known among 
those working in the country, all development programs, including those 
involving rule of law reform, should be designed with an understanding of 
the enormous poverty and marginalization of the Afghan people and the 
legacy of destruction and suffering brought on by the conflict. 


In December 2001, the Interim Administration of Afghanistan was 
established as a means of helping to rebuild a devastated society with 
extremely limited elements of formal governance. Since then, Afghanistan 
has made many impressive gains including: hosting two Loya Jirgas; 
adopting a new constitution establishing an Islamic democratic state; 
holding presidential and parliamentary elections; demobilizing tens of 
thousands of combatants; enrolling more than four million children in 
school; and, assisting in the return of four million refugees. Throughout 


 9







 


 


this process, the Afghan people have consistently displayed extraordinary 
courage, strength, and perseverance.   


Over the last five years, the Islamic Republic of Afghanistan, other 
Afghan stakeholders, the international community, and the United Nations 
led by UNAMA, have engaged in various efforts to improve the justice 
system and strengthen rule of law. The government of Italy has taken the 
lead in international support for the rule of law sector. In general, the 
international community has supported numerous important interventions 
including: support for legislative reform (the Juvenile Code, the Interim 
Criminal Procedure Code and the Law of Prisons, etc.); construction and 
rehabilitation of infrastructure (courts, offices, detention centers, etc.); 
training courses for judges, prosecutors and managerial staff; assistance to 
the faculties of law and Shari’ a; the construction of a National Legal 
Training Center; and, various activities to enhance rule of law, respect for 
human rights and the efficient functioning of the legal system. Despite 
these valuable efforts, Afghan institutions still require substantial assistance 
to meet justice sector reform goals and donor efforts continue to suffer 
from inadequate coordination and a lack of coherent and consistent 
implementation. 


Afghan rule of law institutions currently lack efficiency, capacity, 
and nationwide coverage. These institutions are often viewed as susceptible 
to corruption and have limited perceived legitimacy within much of the 
country. While genuine rule of law reform within Afghanistan will require 
decades of investment, the current tension between expectations of rapid 
advancement and the delay on the ground has contributed to a sense of 
frustration among domestic stakeholders. Failing to improve rule of law 
reform could threaten the nation’s reconstruction effort and the possibility 
of genuine peace and long-term stability in Afghanistan. 


Over the past year, there has been a growing awareness among 
Afghan stakeholders as well as the international community that there is a 
need for a more comprehensive and coordinated approach to justice sector 
and rule of law reform. The Islamic Republic of Afghanistan and the 
Afghan people require a comprehensive strategic plan for justice that 
enables improved cooperation, efficiency and cost-effective policies. To the 
degree that such a plan cannot be fully implemented as a result of logistical 
and financial limitations, the country will benefit from a comprehensive 
approach to justice grounded in local reality that informs the development 
and implementation of policies. 


In general, the donors and the international community should be 
more sensitive to how Afghans perceive and understand reconstruction 
efforts. Long-term, sustainable reform, in the justice sector and elsewhere, 
requires local ownership in order to be truly effective. This means that 
these programs and policies need to be presented in a manner that is clearly 
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linked to Afghan needs and relevant to Afghan social and political reality. 
To the degree that reform efforts appear as the imposition of foreign ideas, 
they will likely appear reminiscent of the Soviet era, despite good intentions. 
For these reasons, it is essential that Afghans themselves manage and guide 
national policies and that the presentation of justice sector and rule of law 
reform be intimately linked with Islamic principles and Afghan values, as 
well as expressive of international standards and fundamental human rights.  


It is essential that the current international interest in supporting the 
Afghan justice sector be rapidly translated into meaningful action through a 
combination of substantial increases in coordinated donor support coupled 
with an integrated plan for action based on existing consultations, 
institutions and working groups. This process should build on prior justice 
sector efforts, enable commitments defined in the Afghanistan Compact, 
and be directly linked to ANDS mechanisms. It should also express a 
coherent vision and strategy for the country and involve a renewed 
commitment to clear communication between the international community 
and Afghan stakeholders. These efforts represent a fundamental means of 
supporting the nation’s evolving democracy and improving overall security 
and good governance. 


 
General overview of Rule of Law reform activities 
 Afghanistan’s judicial institutions have never operated at a high 
level of functioning, capacity or coverage throughout the nation. The Soviet 
domination of the 1980s and the ensuing multi-year conflict led to a 
profound delegitimization of the state and a loss of any possible earlier 
gains in legitimizing the rule of law. Following the fall of the Taliban 
regime, the country’s rule of law institutions were in an especially poor 
situation. 


The Bonn Agreements of December 2001 authorized the creation 
of the Afghan Interim Administration that highlighted, among other key 
objectives, the importance of reforming the justice system. The stated goal 
of these efforts was to rebuild justice sector institutions in accordance with 
Islamic principles, international standards, the rule of law, and Afghan legal 
traditions. Various countries divided up responsibilities in Afghanistan and 
Italy took on primary responsibility for funding rule of law efforts and 
assisting justice sector reform. Since that time, the government of Italy has 
been at the forefront of these issues and has been responsible for many of 
the most productive gains. 


Early rule of law reform efforts coincided with a time of enormous 
political reconfiguration including the preparation of a new constitution, 
the holding of elections, and a substantial multi-sectoral reconstruction 
process. Afghanistan’s vision of law is grounded in a commitment to the 
nation as an Islamic democracy. The Constitution defines Afghanistan as 
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“an Islamic Republic” (Article 1) in which Islam is the national religion 
(Article 2) and in which, “[n]o law shall contravene the tenets and 
provisions of the holy religion of Islam in Afghanistan.” (Article 3). While 
the exact meaning of these commitments is part of the evolving process of 
governance, it is essential that rule of law reform in the country takes into 
account the vision that Afghanis have of their society and the central role 
that Islam plays in virtually every aspect of their daily life.  


The Constitution also outlines the basic structure of the 
government of Afghanistan and its three branches: an executive, composed 
of the Presidency and key ministries and bodies including the MOJ and 
AGO; a legislature composed of the Wolesi Jirga (House of People) and the 
Meshrano Jirga (House of Elders); and, a judiciary defined by the SC. In 
this way, the Constitution establishes a system of checks and balances 
between distinct rule of law institutions, whose complex interaction should 
be supported by a comprehensive strategic plan for justice sector reform.  


The SC is defined as an, “independent organ of the state” 
empowered to review laws and other agreements for compliance with the 
Constitution, hold open trials when it deems necessary, govern the 
judiciary, and provide other key internationally accepted due process 
protections (Articles 121-135). It is charged with using Hanafi 
jurisprudence when there is no clear legislative or constitutional provision 
regarding an issue and to, “apply the Shia jurisprudence in cases involving 
personal matters” for Shia (Articles 130 and 131). The Constitution does 
not clarify most of the particular elements of the MOJ’s operations, but 
explains the key role of the AGO as, “investigation and filing the case 
against the accused in the court” (Article 134), an issue that is of great 
significance in clarifying the operation of criminal investigations and the 
relative roles of the police under the Ministry of Interior (MOI) and the 
AGO. 


In an effort to support justice sector reform, the Bonn Agreement 
called for the creation of a Judicial Commission, which was later renamed 
the Judicial Reform Commission (JRC). The JRC reviewed existing rule of 
law institutions, proposed various reforms and facilitated international 
support. It had only limited success and was dissolved in mid-2005. Many 
believe that its problems resulted from both a lack of authority and clarity 
in vision and from lack of direct engagement with the daily operations of 
rule of law issues. 
 In early 2003, the Justice Sector Consultative Group (JSCG) was 
established as a means of integrating the efforts of the Islamic Republic of 
Afghanistan, donor nations, UN agencies, and the international community 
more generally. The JSCG is chaired by the Ministry of Justice and, while it 
facilitated communication among its members, it was unable to create and 
implement a broad strategy for rule of law reform. 
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 In response to the slow progress of justice sector reform, the 
“Justice for All” plan was created and approved by the Islamic Republic of 
Afghanistan in October 2005. The objective of “Justice for All” was to 
prepare a broad program with detailed institutional needs, benchmarks, 
costs and short-term, medium-term, and long-term timelines. The “Justice 
for All” plan set as its goal an, “affordable and sustainable justice system 
that…is accessible to all Afghans…[and] conforms with minimally accepted 
quality standards,” which included improved links with systems of informal 
justice as well as a commitment to improved public awareness of legal 
rights.    
 This process was adjusted in accordance with the Interim 
Afghanistan National Development Strategy (I-ANDS) presented later that 
year. The I-ANDS involves three “critical and interdependent areas” or 
pillars: “Security,” “Governance, Rule of Law and Human Rights” and 
“Economic and Social Development,” which include various sub-pillars 
and sub-sections (so, for example the AGO ANDS strategy is positioned 
within the “Governance, Rule of Law and Human Rights” pillar, the “Rule 
of Law” sub-pillar and the “Justice” sector). The three pillars respond to a 
number of key cross-cutting themes including: “gender equity”; “counter-
narcotics”; “regional cooperation”; and, “anti-corruption.” Through both 
“Justice for All” and the ANDS process, rule of law issues have been 
envisioned as a fundamental component of overall Afghan reconstruction. 


This process was further refined at the January 2006 London 
Conference on Afghanistan that led to “the Afghanistan Compact.” This 
established a basic agreement between the Afghan government and the 
international community involving specific goals, concrete benchmarks and 
timelines for achievement based on the I-ANDS.  


The event also created the Joint Coordination and Monitoring 
Board (JCMB) designed to monitor progress towards the achievement of 
key benchmarks within the compact by 2010. In the justice sector, these 
benchmarks include: completing the development and implementation of 
the legal framework envisioned in the constitution; reforming all key justice 
sector institutions to ensure, “professionalism, credibility and integrity”; 
rehabilitating all prisons; ensuring that all justice sector institutions are fully 
operational in every province; and, implementation of all mechanisms of 
oversight to combat corruption and protect against due process violations. 


ANDS justice sector reform builds on the vision elaborated in the 
Justice for All program. The framework includes an advisory Rule of Law 
Working Group, as well as six thematic sub-groups on: Law Reform; Justice 
Institutions and Judicial Reform; Justice Physical Infrastructure; Legal 
Education and Training; Access to Justice and Legal Aid; Corrections; as 
well as an Advisory Group on Women and Children in Justice. The goal of 
these working groups is to help address the technical challenges of each of 
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these elements of justice sector reform and to integrate work in these areas 
within the larger vision and structure of the ANDS. 


In October 2006, the International Coordination Group for Justice 
Reform (ICGJR) was established in order to improve donor 
communication regarding justice sector policies. Then, in December 2006, 
the Afghanistan Rule of Law Coordination Meeting was held in Dubai to 
provide a review of past activities and to motivate a concerted international 
effort for a new commitment to reforming the Afghan justice sector. This 
event presented a critical review of donor activities while also raising useful 
questions about obstacles to more effective reform. The event prepared the 
groundwork for the Rome Conference. 
 
Context of the Rome Conference 


The Rome Conference is taking place after more than five years of 
rule of law discussions, planning, funding and implementation. For the 
Rome Conference to be genuinely successful, it should be structured with 
great sensitivity to the needs of the Islamic Republic of Afghanistan, the 
Afghan people and the experiences of the past five years, particularly the 
following key factors. 


 
General social context of Afghanistan 
 
• Seriously acknowledging the actual social and development context of 


contemporary Afghanistan – Afghanistan has nearly the lowest 
world ranking on the Human Development Index, the primary 
international measure of basic human welfare. Life expectancy 
is under 45 years and one out of every five Afghan children die 
before their fifth birthday. Close to 70% of the rural population 
and 40% of the urban population have no access to clean water. 
Over 40% of the rural population has no access to proper 
sanitation, and only 6% of the entire population has regular 
access to electricity. The vast majority of Afghans have limited 
formal education and the nation has a high rate of overall 
illiteracy. Less than one in six women can read and write –
making Afghanistan the nation with the lowest female literacy 
rate in the world. Despite efforts by the Islamic Republic of 
Afghanistan, much of the population remains disconnected 
from state agencies, activities and services.  


 
• Seriously engaging the limited capacity and reach of the state in much of the 


country, especially rural areas – Afghanistan is a large country in 
which a substantial portion of the population lives in rural areas 
that are have limited engagement with the governance 
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mechanisms of a modern state. The majority of reconstruction 
efforts, particularly in the area of rule of law reform, occur in 
Kabul, the region surrounding Kabul and in other urban 
centers. For a large number of Afghans, the central authority 
influencing their lives is not the Afghan government, but an 
array of local forces including tribal leaders, warlords, traditional 
councils (shuras and jirgas), and religious authorities including 
ulama (Islamic scholars), imams (prayer leaders) and pirs (spiritual 
leaders). 


 
• Appreciating the diverse nature of Afghan society and the importance of 


local concerns and structures – Afghan society is diverse and the 
order and logic of daily life is often based on local structures 
and local power relations. Afghanistan is composed of various 
ethnic groups with a history of tension and conflict, as well as 
shifting alliances. In addition, authority has often not been 
based on centralized rule, with social and legal issues resolved 
on the basis of local and regional leaders and power brokers. 
While the unified state envisioned by the Islamic Republic of 
Afghanistan requires centralized management, serious rule of 
law efforts should be designed with an awareness of the 
disconnect  between decisions made in Kabul and the reality on 
the ground, especially in the provinces. The history of the 
Afghan people is filled with examples of local resistance to 
centralized authority as well as substantial rejection of foreign 
influence as evidenced in the extraordinary resistance to Soviet 
domination.  


 
General understanding of rule of law in Afghanistan 


 
• Seriously acknowledging the nature of security and authority in 


contemporary Afghanistan and its impact on rule of law – For decades, 
Afghans have had ready access to arms supplied by foreign 
forces, and the nation has a large number of potential recruits 
for various armed groups. Alongside the growing threat posed 
by an organized insurgency, Afghans face a general and 
profound absence of the rule of law. In many places, security 
and basic order are controlled by unregulated armed local 
power holders, many of whom are linked to criminal 
enterprises. These practices are supported and enabled by the 
opium industry. Currently, Afghanistan’s economy is more 
dependent on the production, refining, and export of narcotics 
than any other nation in the world. This situation severely 
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impacts the capacity of the state to ensure rule of law and 
provide security in many regions.  


 
• Seriously addressing the lack of adequate capacity and skills among justice 


sector professionals – Following decades of conflict, Afghanistan 
suffers from a lack of qualified justice sector professionals. 
According to official figures, many current judges, prosecutors 
and others have limited formal educational backgrounds. This is 
especially true in the provinces. Many have only graduated from 
high school and others have minimal training in advanced legal 
issues, including current laws and regulations. There is a 
pressing need for ongoing training programs for judges, 
prosecutors, lawyers, administrative staff and others. It is crucial 
that these programs build local training capacity so that Afghans 
themselves can continue and expand training programs  on their 
own. These efforts should be linked to support for university 
curricula and the creation of professional associations and other 
mechanisms of capacity-building.       


 
• Openly engaging the Islamic foundation of Afghanistan’s legal system – 


Afghanistan’s formal legal system is composed of Islamic beliefs 
and provisions, international standards, Afghan legal traditions 
and domestic legislation. Initially, the international community 
focused attention and resources on the need to apply 
international standards, especially crucial human rights 
principles. However, very little attention has been paid to the 
necessity of harmonizing and integrating these legal concepts as 
defined in the constitution. There is a need for a more serious 
international engagement with Islamic law, the role of Islamic 
legal authorities and general issues regarding the Afghan public’s 
vision of law and the country’s legal traditions. The relevance of 
these issues is seen in the fact that the nation’s university system 
of legal education is divided between a program in law and a 
separate program in Shari’ a and that the legal training for many 
legal professionals is primarily in Islamic law. 


 
• Adequately engaging Afghanistan’s system of informal justice – In most 


of the country, particularly rural areas, the vast majority of 
conflict resolution (some estimate 80% to 90% of all cases) is 
achieved through local systems of non-state adjudication known 
as shuras and jirgas. These mechanisms have a high degree of 
local legitimacy and are not generally connected with formal 
rule of law mechanisms. It is important to recognize that some 
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• Acknowledging the severity of corruption in general and within the justice 


sector – Afghans consistently express enormous concern 
regarding the extent and impact of corruption within most state 
institutions. Surveys suggest that corruption is one of the 
primary Afghan complaints regarding the government and that 
the justice sector is widely viewed as among the most corrupt 
organs of the state. Addressing corruption is no simple task and 
requires years of careful monitoring, evaluation and 
punishment. However, some issues require immediate attention 
such as the fact that key justice sector professionals are grossly 
underpaid, making less than what is required to meet their basic 
needs.  For example, judges and prosecutors earn as little as $50 
per month. Combating corruption within the justice sector 
requires substantial investments of education and resources to 
improve professionalism, ethics, and increase monitoring and 
integrity.  


 
Overview of international rule of law projects in Afghanistan 
 
• Acknowledging substantial Afghan frustration with limited 


accomplishments in rule of law reform – In general, Afghan justice 
institutions and the Afghan people are frustrated with limited 
overall progress in national reconstruction as well as slow gains 
in justice sector and rule of law reform. Afghans are eager to see 
measurable progress as soon as possible, particularly after over 
five years of poorly coordinated funding and a number of 
attempts at defining national strategic plans. The Rome 
Conference provides an opportunity for reinvigorating rule of 
law reform in Afghanistan, but only if concrete achievements 
are made. 


 
• Addressing inadequate donor coordination – Over the past five years, 


investments in rule of law programs have been characterized by 
the multiple activities of different donors through programs 
lacking adequate coordination and an integrated vision. 
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Addressing this situation requires a commitment to cooperation 
among donors as well as their effective participation with 
coordination, monitoring and ensuring that control mechanisms 
are put  in place. There is a need for improved information 
sharing among different actors as a means of avoiding 
duplication of efforts and inefficient implementation. 


 
• Addressing inadequate donor support – Over the past five years, 


there has been minimal overall support for most justice sector 
institutions and a general failure to address key issues, such as 
justice needs in the provinces and the informal justice system. 
In addition, Afghan stakeholders are extremely concerned with 
significantly different levels of funding for some rule of law 
institutions at the expense of others (for example, substantial 
funding for MOI in comparison to SC, MOJ and AGO). 
Addressing these issues requires reallocating already committed 
funds as well as substantially increasing  new funding coupled 
with a system of communication that links financial support 
with a vision for comprehensive rule of law reform. 


 
• Planning for long-term sustainability – As with many development 


investments in Afghanistan, international support for rule of 
law reform has generally failed to create mechanisms of long-
term sustainability so that achievements can continue into the 
future. Addressing this issue requires increased attention on 
building the capacity of national institutions and personnel.  
Afghanistan needs a policy of gradually phasing out the use of 
international experts to allow Afghan stakeholders to control 
and manage programs and policies.  


 
Recent advances 
 
• Recognizing that meaningful advances have been achieved over the past year 


– The Rome Conference is premised on a growing 
acknowledgment of the need for improved donor coordination 
coupled with evidence of meaningful advances including: the 
establishment of the ANDS system; improved activities of the 
Rule of Law Working Groups; UNAMA’s leadership in 
documenting and analyzing existing programs; and, new 
projects including monitoring efforts and increased attention to 
rule of law issues in the provinces. 
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• Acknowledging the growing interest and commitment on the part of donors 
and Afghan stakeholders for comprehensive rule of law reform – There is 
an increasing recognition of the need for a comprehensive 
vision of rule of law reform coupled with a growing willingness 
to support these efforts. This is the driving force behind the 
Rome Conference and the high level representation at the event 
by the Islamic Republic of Afghanistan, the government of 
Italy, other donor nations and international entities, the United 
Nations and NATO. 


 
• Learning from past experiences – Despite the problems, obstacles 


and challenges of rule of law reform over the past five years, 
Afghanistan has seen many advances in line with established 
benchmarks regarding anti-corruption, codes of ethics, 
legislative reform, justice sector trainings and other activities. In 
each case, it is essential to develop lessons learned to ensure 
rapid and substantial improvements in rule of law reform.  


 
The context of the Rome Conference is a combination of several 


factors: an exceedingly challenging development environment; a pressing 
need for a more realistic and appropriate engagement with rule of law 
issues in Afghanistan; a recognition of prior lack of coordination and 
investment in the justice sector; and, an awareness of the possibility of 
change and genuine improvements in rule of law reform. Alongside current 
frustration with missed opportunities and a mood of uncertainty regarding 
the future, the Rome Conference offers a valuable opportunity for linking 
the international community with Afghan stakeholders through a newly 
energized process of defining comprehensive justice sector and rule of law 
reform. 
 
3.   Addressing the need for a comprehensive strategic plan for justice 
sector and rule of law reform in Afghanistan 


Rule of law reform in Afghanistan requires a comprehensive 
approach because of the fundamentally integrated operation of the justice 
sector as well as the very nature of genuine rule of law achievements. 


The justice sector involves various activities including: the creation 
of laws; the enforcement and administration of laws; and, processes of 
adjudication. Key justice sector institutions within the Islamic Republic of 
Afghanistan include: the SC as an independent branch supervising judges, 
courts and adjudication; the MOJ for corrections, resolving civil and 
commercial disputes, legislative drafting (through the Taqnin), registering 
political parties, supervising juvenile justice, and managing the general 
administration of justice; the AGO for prosecutions; the Ministry of 
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Interior (MOI) for the Afghan National Police (ANP) and related law 
enforcement activities; the National Assembly composed of the Wolesi 
Jirga and the Meshrano Jirga; the National Directorate of Security (NDS) 
for domestic security issues; the Ministry of Counter-Narcotics; and, key 
independent commissions and bodies such as the Afghan Independent 
Human Rights Commission (AIHRC) and the General Independent Anti-
corruption Commission (GIACC). While particular justice sector 
institutions must operate independently of each other, in the final analysis, 
these entities are profoundly interrelated. 


In addition, a more complete vision of rule of law reform requires 
an engagement with a variety of other governmental bodies including; the 
Ministry of Foreign Affairs (for international law and related agreements); 
the Ministry for Women’s Affairs; the Ministry of Finance (for improved 
budgetary monitoring); the Ministry of Higher Education (for work with 
university law and Shari’ a faculties, the National Legal Training Center and 
general training); The Ministry of Haj and Islamic Affairs (for greater 
coordination with religious authorities); the Ministry of Border Affairs; the 
Ministry of Refugees; and the Ministry of Martyrs and Disabled (for 
integrating transitional justice programs).  


The very concept of rule of law extends beyond institution-specific 
achievements. Genuine advances in the rule of law are always integrated 
within and expressive of overall societal development and intimately bound 
to the degree to which the state is understood to be the primary guarantor 
of stability, security and social order. Rule of law is a complex concept that 
links the state and those living under its control. While the existence of 
functional justice institutions (including well-prepared professional staff and 
appropriate infrastructure) are a clear prerequisite for rule of law, the value 
of their activities and operation depends on their integration within people’s 
lives. In addition, professional justice institutions require local capacity and 
the potential for long-term and sustainable systems of ensuring quality 
services. These issues are of great relevance within Afghanistan as the 
country struggles to establish itself as a modern state capable of providing 
quality governmental services, including those related to all aspects of 
justice. 


Failing to embrace a comprehensive vision of rule of law reform 
makes it difficult to establish priorities, adequately measure progress and 
engage in serious monitoring and follow-up. This decreases the 
opportunities for institutional cooperation, greater efficiency and cost-
effective programming.  


While there are many benefits of fully adopting a comprehensive 
strategic approach to rule of law reform, this might prove difficult in light 
of the present situation in Afghanistan. With this in mind, it is important to 
engage in a comprehensive vision of justice even where full implementation 
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is not feasible. Facilitating a fundamentally integrated nature of justice 
sector success and rule of law will inform policy planning, even where it is 
limited in scope and approach. In addition, by facilitating an integrated 
approach, Afghanistan may combat the tendency for different agencies and 
bodies in the justice sector to focus strictly on their own work to the 
exclusion of the work of other entities.  An integrated approach will 
combat the compartmentalization that has occurred in the sector. Most 
urgently, there is a need for monitoring the progress of these different 
institutions to assist in the overall progress of the justice sector and better 
serve the Afghan people. 


In light of the goals of the Rome Conference, it is especially 
valuable for donors to support a comprehensive approach towards rule of 
law in Afghanistan. This vision, to be defined and expressed by the Afghans 
themselves, supports a more grounded and realistic engagement with the 
field and is served by the acceptance of several key principles. 


 
• Rule of law achievements require a long-term commitment – While it is 


possible to make meaningful progress in rule of law reform in a 
short period of time (especially where the needs are great), the 
most substantive achievements in this area require long-term 
investment and commitment on the part of international 
donors, Afghan stakeholders, and Afghans themselves. 


 
• Genuine rule of law is expensive – The search for justice is an 


ongoing process, and genuine rule of law is a costly enterprise 
that requires constant review and reform. It is for this reason 
that even the wealthiest, most-educated nations struggle to 
provide adequate due process protections and to appropriately 
defend fundamental rights. Where there is limited investment in 
rule of law reform, there is likely to be limited benefit. 


 
• Rule of law reform should be based on reasonable expectations – Rule of 


law reform policies in Afghanistan should avoid making 
unrealistic promises and should instead be based on reasonable 
expectations of progress that are attainable. These efforts 
should be developed with an explicit recognition of the impact 
of decades of conflict, a profound lack of state legitimacy, 
devastated infrastructure, limitations in local capacity and other 
serious challenges. Various international agreements, 
conferences and papers have presented unrealistic claims for 
justice sector reform and accomplishments, including reforms 
that cannot be reasonably achieved and deadlines that are 
impossible to meet. The unrealistic nature of these claims 
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highlights the extraordinary challenges faced by the legal system 
which has a limited presence in much of the country and is 
characterized by urgent needs regarding salaries, infrastructure, 
capacity building, anti-corruption efforts, staff quality and 
related issues. 


 
• Rule of law programming should be structured in relation to the actual 


situation of the country – Substantial and sustained investment in 
rule of law institutions is essential to support the nation’s 
fledgling democracy. However, justice sector entities face a 
serious crisis of perceived legitimacy as a result of allegations of 
corruption as well as their limited presence and capacity in 
much of the country. By all accounts, the majority of dispute 
resolution activity takes place apart from the formal justice 
sector, often through mechanisms of informal justice strongly 
grounded in Afghan tradition. Rule of law programming should 
reflect this reality by gathering information on current practices 
and further developing locally relevant mechanisms of 
integration.  This should be done in coordination with projects 
already implemented by some of the international organizations 
engaged in the field, such as UNDP, USAID, USIP, AREU, 
NRC and others. 


 
• Rule of law success requires building national capacity and ensuring 


sustainability – The most valuable element of any service based 
system are the professionals and support staff that manage and 
implement the programming. It is essential that investment in 
rule of law reform in Afghanistan focuses on building national 
capacity. Justice sector investment will only serve the needs of 
the Afghan people over the long term if it is managed by 
competent local stakeholders and is structured in a manner that 
is sustainable. Current funding strategies should be designed 
with these issues in mind. 


  
• Rule of law success requires an acceptance and engagement with the Islamic 


nature of Afghan society and its legal system – International 
investment in rule of law reform in Afghanistan will only yield 
local ownership of processes and institutions if the programs 
supported express Afghan values and commitments. The 
country is an Islamic democracy and its legal system prioritizes 
Islamic law and principles. Justice sector reform should embrace 
these issues and seek models for appropriate programs among 
other Islamic and civil law legal systems while making a 
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concerted effort to provide international advisors with expertise 
in these areas. It is essential that experts avoid confusion 
between common law and civil law systems. 


 
• Rule of law policy making requires consistent monitoring and evaluation 


and clearly defined systems of accountability – Successful rule of law 
reform requires the development and steady implementation of 
monitoring and evaluation processes. This must be done in 
cooperation with Afghan stakeholders in a manner that gauges 
actual measures of progress. It is essential that international 
investment be coupled with specific Afghan-led processes for 
ensuring accountability, ideally in a manner where measured 
improvements and progress is rewarded with significant 
increases in funding. 


 
4.   Review and consolidation of key ANDS Strategies 


The ANDS process was developed to ensure broad and systematic 
institutional reform within the Islamic Republic of Afghanistan. Each of the 
three major justice sector institutions – SC, MOJ and AGO – have 
presented advanced drafts of their ANDS strategies that provide a clear 
picture of their needs. In order to support a comprehensive approach to 
rule of law reform, this section of the paper presents a consolidated review 
of the three justice institutions’ ANDS strategies. This review identifies 
commonalities as well as some differences in the three strategies’ focus, 
approach, and vision.  


Afghan stakeholders and members of the international community 
have invested substantial time and resources on the elaboration of the 
ANDS strategies and this section is designed to support these efforts. The 
review presented here does not reference every element of the ANDS 
strategies, but provides an overview that links general themes with specific 
proposed actions. The goal of this section is to improve donor 
coordination, stimulate increased donor pledges, and enable genuine 
advances in rule of law reform.   


 
Key Sector Goals – The ANDS strategies of the SC, MOJ and AGO 


present a number of common goals that, despite differences in the 
respective documents, present a fairly unified vision of rule of law reform 
in Afghanistan. All three strategies are driven by common commitments 
previously expressed in the “Justice for All” plans and formalized in the 
Afghanistan Compact.  These include an overarching goal of improving the 
credibility, integrity and professionalism of the three institutions.  


To achieve this basic goal, the institutions have identified a number 
of overlapping goals. 
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• Salaries – Ensuring professionalism and combating corruption 


by providing adequate salaries for staff. 
 
• Infrastructure – Supporting basic institutional operation through 


substantial improvements in infrastructure, including 
improvements in offices, courts and prisons as well as staff 
housing facilities and providing office materials, such as 
computers and communication equipment. 


 
• Transportation – Enabling work in provinces and on-site activities 


by significantly improving transportation resources for staff. 
 


• Provincial initiatives – Ensuring that justice services are available 
to all Afghans by expanding presence and operations in the 
provinces. 


 
• Capacity building and training – Improving professionalism 


through increased capacity building and training for 
professionals and their support staff. 


 
• Information management – Enabling professional information 


management through improvements in data collection, case 
management and the creation of databases that allow 
information to be shared among justice sector institutions. 


 
• Codes of ethics and oversight – Supporting improved 


professionalism by implementing codes of ethics as well as 
oversight mechanisms to combat corruption and uphold 
professional standards. 


 
• Public awareness – Improving the linkages between justice sector 


reform and the general public by increasing public awareness of 
basic rights and services. 


 
Some of the three strategies also identified a number of goals not 


referenced by all strategies but of clear importance for a comprehensive 
vision of rule of law reform including: improvements in legal education; 
greater compatibility and interactions between formal and informal justice 
systems; improvements in drafting legislation; advances in legal aid; and 
greater coordination with other justice sector institutions (especially 
harmonizing the criminal justice procedures between the AGO and the 
MOI/police). 
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Contextual analysis – The three ANDS strategies approached the 


issue of contextual analysis in distinct ways. All acknowledged the complex 
challenges of rule of law reform following decades of war, devastated 
infrastructure, general institutional weakness and related issues while also 
referencing a number of common themes such as: low levels of formal 
educational training among professional staff; substantial variation in 
educational and other qualifications; low salaries, especially in comparison 
with other justice sector institutions, such as MOI/police; substantial 
infrastructure needs; and, numerous capacity building and training needs. 


The ANDS strategies often present specific data on the current 
context as a means of demonstrating existing needs and supporting specific 
actions. Unfortunately, key information for each institution is not presented 
in a unified manner that would assist in a more comprehensive approach to 
reform. Nevertheless, the available data provides a useful and concrete 
point of reference for assessing the current situation and establishing 
preliminary baselines for measuring progress. The following is a review of 
some key findings regarding the current context presented by the SC, MOJ 
and AGO, including some additional information from these institutions 
but not found in the ANDS strategies. 


  
• Salaries – The SC and AGO report that staff salaries were below 


a professional living wage. SC salaries range from $50/month to 
$142/month and the AGO reports that prosecutors are paid an 
average salary of $60/month. While the ANDS document for 
the MOJ reports that the Priority Reform and Reconstruction 
(PRR) process is advancing, the process has stagnated and 
salaries remain low. 


 
• Professional qualifications and staffing – The SC reports that 44% of 


existing judges have graduated from a university program in 
Shari’ a; 12% from a university law program; 8% from other 
university departments; 16% from various non-university 
programs and 21% have only a high school education or less.  
The MOJ reports serious capacity needs as well as the fact that 
of 1919 prison administration positions only 1325 are staffed 
(69%) with 80% of those personnel possessing baccalaureate or 
post-baccalaureate diplomas. The MOJ finds needs in other 
areas as well, reporting that only 10 of 47 professional staff 
(21%) in the Taqnin are “highly experienced”; The AGO 
reports that many prosecutors (particularly in the provinces) do 
not have university degrees. For example at AGO headquarters, 
over half of the 238 prosecutors have law faculty (several with 
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LL.M and Ph.D. qualifications) or Shari’ a degrees. In the Kabul 
provincial office, 37% of the 282 prosecutors have university 
law backgrounds. In the AGO provincial offices less than 20% 
have law faculty or Shari’ a degrees. In general, the SC, MOJ and 
AGO have substantial needs for qualified support and 
administrative staff. 


 
• Training – The SC reports that 60% of judges have completed 


the Judicial Stage training and many others have received 
Foundation training. The SC sees a pressing need for more 
comprehensive and expanded training programs. The MOJ 
reports that over the past 5 years there have been many 
trainings, but they have generally been short, ad-hoc initiatives, 
“resulting in gaps and redundancies…particularly at the 
provincial levels.” The MOJ states that serious training needs 
exist in all departments – with some departments, such as the 
Taqnin, requiring immediate specialized training. The AGO 
reports that, “the technical competence of AGO prosecutors, 
managers and staff requires updating and improvement,” 
presenting a need for additional training. 


 
• Infrastructure – The SC reports that there are 34 provincial courts 


and 408 primary courts, for a total of 442 courts, of which 356 
are functioning (81%). The SC also reports that 40 court 
buildings have been constructed by the international 
community. The MOJ reports that prisons are “grossly 
inadequate” and there is a, “tremendous need for additional 
prison and detention buildings.” Of 34 prisons, 14 (42%) are 
located in rented homes. Within the next 5 years, 22 prisons 
must be built and 10 rehabilitated. The MOJ reports, “the 
absolute lack of adequate infrastructure in most provinces 
prevents the Ministry from expanding its delivery of service. 
Very few offices have the equipment and supplies necessary to 
function, and lack vehicles and communication equipment.” 
While the MOJ ANDS strategy makes limited mention of the 
issue of juvenile justice, efforts are underway with UNODC and 
UNICEF, supported by Italy to construct a juvenile 
rehabilitation center and to assess juvenile facilities nationwide. 
Nevertheless, the MOJ reports that currently 70% of its 
ordinary budget goes to prisons. The AGO reports a pressing 
need for vehicles to visit crime sites, as well as serious 
infrastructure needs particularly in the provinces where offices 
are, “nonexistent or placed in inadequate structures.” 
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• Case tracking, data collection and information management – The SC 


reports that pilot projects on case information management 
including a database are effective but require additional support. 
The MOJ reports that it lacks tools and resources to gather, 
store and analyze basic information and that, “[t]he Prison 
department…cannot track information pertaining to prisoners.” 
The AGO reports that while a joint information management 
assessment has been conducted, there is a pressing need for 
implementing a system that links quality data collection with 
record keeping, sharing and analysis.  


 
• Increased demands on justice system – The SC reports that, in the past 


four years, pending cases have grown from under 200 to over 
1,100, while, for at least two years, the number of disposed 
cases has remained relatively constant. The MOJ reports that 
the prison population has increased from around 600 in 2002 to 
over 10,000 (with over 500 juveniles) and continues to grow (an 
increase of over 1600% in five years). The MOJ also reports 
that the Taqnin faces a heavy workload with over 700 legislative 
documents in need of review with an average drafting, 
reviewing and amending of over 40 documents per year. The 
AGO reports a new “proactive” approach to its role that has 
substantially increased its workload, especially in key areas such 
as anti-corruption. 


 
• Institutional and regulatory obstacles – The SC reports some 


challenges to its independence as outlined in the constitution 
and is considering legal amendments to fully define its role in 
relation to other governmental institutions. The MOJ has 
outlined a number of laws and regulations that apply directly to 
its operations and draws attention to the need for improved 
enforcement to ensure more efficient and professional 
operation. In general, the potential value of the Taqnin’s efforts 
are seriously impacted by exceedingly slow and confusing 
legislative processes by the National Assembly. This leads to a 
situation in which many very important pieces of legislation are 
prevented from becoming law in an efficient and timely 
manner. The AGO, which will also be defined by a new law, 
reports that, despite the apparent clarity of Article 134 of the 
Constitution, there is a need to clarify its role in relation to 
other agencies especially the ANP, the General Independent 
Anti-corruption Commission (GIACC) and the Afghan 
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National Army legal corps. In addition,  the AGO has 
documented situations of legal uncertainty defined by, 
“confusing codes and laws” that encourage arbitrary and 
inappropriate application while also raising questions about the 
current Interim Criminal Procedure Code.  


 
• Women and gender parity – While the government is committed to 


promoting opportunities for women to participate in all legal 
positions, the ANDS strategies do not focus extensively on this 
issue. The SC reports progress through the hiring of 42 women 
judges and 182 women court administrators as well as 
substantial participation of women in judicial trainings. The 
MOJ reports increased hiring of women. The AGO reports that 
5% of prosecutors are women and 18% of prosecutors working 
in the civil unit at headquarters are women. The AGO also 
reports that 4 of 31 Directors are women.  Not a single Deputy 
Attorney Generals is a woman, and only one of 34 provincial 
prosecutors is a women. 


 
• Security – The SC, MOJ and AGO all report serious security 


concerns ranging from the difficulty of operating in zones of 
conflict to a general inadequate capacity to protect justice sector 
staff. The increasing level of insecurity presents a special 
obstacle to the expansion of rule of law reform in many of 
Afghanistan’s provinces.  


 
Strategy and Programming – The ANDS strategies present a series of 


recommended programs designed to help the SC, MOJ and AGO achieve 
their goals. While the many tasks suggested are diverse, they can be 
understood to involve four different types of key activities: i) salary 
increases; ii) infrastructure; iii) training and capacity building; and iv) 
institutional reform.  


The strategies and programming goals are not presented in an 
identical manner in each of the ANDS strategies. In addition, these issues 
are not generally detailed in an operational manner involving timelines, 
reporting mechanisms, monitoring systems and sequencing. Nevertheless, 
the documents present a useful understanding of key strategic and 
programming needs of the SC, MOJ and AGO. 


 
• Salary increases 


The SC suggests increasing pay for judges and judicial 
personnel to a maximum of eight times current wages. 
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The MOJ presents no specific salary requests, but discusses 
the current status of the PRR process, which presents a number 
of problems in need of immediate attention. While the ANDS 
strategy does not specifically detail these needs, MOJ staff 
salaries are a serious issue in need of attention.  


The AGO identifies low wages and presents a general claim 
of the need for increased salaries. 


 
• Infrastructure 


The SC suggests: construction or renovation of court 
buildings throughout Afghanistan with at least 20 courthouses 
built and 40 renovated each year; construction of judges’ 
residences in provinces, with each of the 34 provincial appeals 
courts requiring five residences; provision to each Afghan court 
of one vehicle for use by judges; construction of Supreme Court 
building, with courtroom; and, modernization of Commercial 
Court system including construction, furnishings, equipment, 
operation, staffing, and judicial training. 


The MOJ suggests: substantial and carefully detailed prison 
construction and rehabilitation throughout the country; 
construction of 20 buildings for the Department of 
Government Cases over the next five years, with four buildings 
constructed each year; and, construction and rehabilitation of 
juvenile rehabilitation centers throughout the county. 


AGO suggests: newly designed AGO headquarters (now 
nearly complete); 500 new vehicles for use by prosecutors; and, 
equipment and furniture for the new headquarters and 
provincial and integrated justice facilities, communications 
equipment, and supplies. 


 
• Training and capacity building  


The SC suggests: increasing the length of the Stage training 
from one year to two years and restructuring its curriculum 
(supported through 2008 by Italy, Germany, France, and the 
United States); expanding Foundation training for sitting judges 
(supported through 2008 by the United States); creating a 
Judicial Training Institute including a building and 
accompanying residences; providing scholarships and study 
tours; creating Continuing Judicial Education Program (some 
support from the United States, Italy, Germany and Canada). 


MOJ suggests: assistance to the Taqnin through training, 
professional legal translators, access to legal materials, and 
support for coordination with other relevant entities; capacity 
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building for office management, information technology, 
human resources, operations and English language skills; 
specific training in negotiation and mediation for the Huquq 
Department. 


AGO suggests: redesigning stage training for incoming 
prosecutors; continuing legal education for existing prosecutors; 
and, capacity building for various AGO reforms including case 
development, information management and ethics. 


 
• Institutional Reform. 


SC suggests: creating a Judicial Service Commission; 
developing a Code of Judicial Conduct with enforcement 
mechanisms (there exists support from the United States for 
drafting process with some support from the United States and 
Italy for training); reviewing and revising SC regulations; 
creating a Management Support Unit in the SC; developing a 
National Court Administration System; and, creating a 
Translation and Publication unit. 


MOJ suggests: instituting a Law Reform Program that 
strengthens the capacity of the Taqnin and its relationship with 
the relevant committees in the two houses of the National 
Assembly; establishing an Independent Bar Association; 
improving the overall capacity of Department of Huquq to 
engage in dispute resolution outside of courts; expanding public 
legal awareness of rights and legal protections; and, establishing 
a legal aid department in Kabul with legal aid clinics in the 
provinces, including close coordination with NGOs and others.  


AGO suggests: creating an Organizational Restructuring 
Program to redesign AGO operations, involving the 
establishment of a Professional Standards and 
Education/Training Division, a Special Prosecutions 
Department, an Anti-Corruption and Financial Crimes 
Department, and a Department of Cassation; creating a 
Leadership, Management and Resource Strategy 
Implementation Program to develop management, planning, 
analysis and monitoring skills; developing a Law Reform, Policy 
Analysis and Planning Program to help direct criminal justice 
policy; setting up a Management Information Systems Program 
involving all elements of information systems (partly supported 
by Italy in partnership with United States and other donors), 
with links to law enforcement and justice sector collaboration 
and including Litigation Support and Case Management systems 
to improve case management; creating a Law Enforcement 
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Justice Sector Cooperation Program whose principle project is 
police-prosecutor collaboration, as already authorized through a 
MOI/AGO Memorandum of Understanding signed with the 
facilitation of interested international donors;  instituting a 
Communications and Public Awareness Program to improve 
public perception of AGO; Provincial and sub-provincial 
Development Program; creating a NAPWA and EVAW 
Implementation Program; and, setting up an Afghanistan 
Prosecutors Association. 


 
Prioritization of Projects – The ANDS strategy template requests that 


all institutions prioritize the projects they have identified as a means of 
meeting their goals. Clearly, the purpose of prioritizing projects is to allow 
the strategies to reflect a broad-based vision of reform while also providing 
guidance on how to implement change given the limited resources 
available. The MOJ and SC strategies presented clear priorities, and the 
AGO strategy raised an important objection to the request.  


The AGO’s objection to prioritizing arises from its conception of 
its reforms as fundamentally integrated and diverse. The AGO claims it is 
impractical to present some elements of a coordinated plan as having 
greater importance or urgency than others. While this position sidesteps the 
demands of the ANDS process, it also points out a serious concern on the 
part of Afghan stakeholders. They are concerned that donors may provide 
either all or no funding for specific components of a strategy rather than 
adopting a more nuanced approach to linking available funds with an 
integrated and systemic approach to much-needed reforms. When pressed, 
the AGO presented a basic prioritization involving: improved salaries to 
reduce corruption and provide a living wage; mobile phones, telephone 
cards and communication technology for prosecutors; vehicles for 
transporting prosecutors, visiting crime scenes and transporting victims and 
witnesses; and, office building and renovation as well as equipment and 
generators. 


First priorities – The SC defines its first priority as substantially 
increasing salaries, an issue raised in AGO strategy and also referenced by 
the MOJ, which reports that it is advancing through the PRR process. The 
MOJ and SC share a clear interest in focusing resources on infrastructure, 
an issue also echoed in the AGO strategy. For example, the actions of 
greatest concern for the SC (aside from raising salaries) are in order of 
priority: building and renovating of courthouses; purchasing vehicles for 
use by judges; and, building residences for judges. For the MOJ, top 
priorities are: building and rehabilitating prisons; constructing juvenile 
rehabilitation centers; building Ministry headquarters, building MOJ offices 
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in the provinces; and providing office equipment, furniture, vehicles and 
communication tools to all departments, especially in the provinces. 


Additional priorities – The SC’s secondary priorities begin with 
another infrastructure investment, building a SC central office with a 
courtroom, and then include: creating a Translation and Publication Unit, 
establishing a code of conduct and a Judicial Services Commission, 
followed in the third and forth priorities including improvements for a 
commercial court system; review of SC regulations; establishing a 
Management Support Unit; setting up a national court administration 
system; creating continuing legal education programming; setting up study 
abroad programs; improving Foundation training and basic skills; and, 
extending the Stage training to two years.  


The MOJ’s secondary priorities include providing additional 
support for the Taqnin; creating a Legal Resources Center for the Taqnin; 
developing legal terminology; and setting up a publishing unit. These are 
followed by additional priorities including: training for all staff in 
information technology, English and management skills; creating a Policy 
and Planning Unit; setting up a Reform and Implementation Management 
Unit; engaging in reform and rehabilitation for prisoners; creating study 
tours; developing a legal awareness programming; and creating Legal 
Resources Centers in the provinces. 
 


Consolidating the three ANDS strategies – There are many ways to 
encourage and enable the creation of a consolidation of the SC, MOJ and 
AGO ANDS strategies. However, whatever approach is chosen to enable 
consolidation and coordination, it is clear that actual policy decisions must 
be led by Afghan institutions and must express Afghan stakeholders’ needs 
and concerns. 


A significant amount of work has already been directed towards the 
elaboration of the ANDS strategies. These documents present a clear vision 
of the overall goals of the SC, MOJ and AGO, a solid review of the current 
context, as well as an extensive set of specific actions designed to address 
these problems, coupled with a vision for prioritizing programs. Whatever 
subsequent plans are made regarding consolidation should be based on 
these efforts. For this reason, it is unlikely that a large investment in 
additional strategic documents is necessary to move the rule of law process 
forward. 


However, there are a number of key issues worth addressing in 
order to use the SC, MOJ and AGO ANDS strategies as a guideline for a 
coordinated approach to rule of law reform.  


Strategies must be designed according to available resources as a prerequisite for 
any serious implementation – One of the major flaws of the ANDS strategies is 
that they have been prepared without a clear sense of available resources.  
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For this reason, the possibility of implementing any of the extensive plans 
detailed with various levels of specificity remains unclear. Because of this, 
the impressive and often confident assertions of achievement are, in fact, 
jeopardized by uncertainty regarding funding. Many of the programs 
described in the ANDS strategies can be realized in a realistic manner if 
they are designed with donor coordination and in relation to available 
funds.  


Costing – Of the three ANDS strategies only the SC strategy 
presents clear explanations of the financial costs. However, it is unclear 
whether this costing has been developed in relationship to the availability of 
funds, donor guidance on possible financing or, for that matter, effective 
policy-making. The total budget of the SC costing over a 5-year period is 
over $237 million. The cost of the SC’s number one priority – increasing 
judicial salaries – alone accounts for over $130 million. Assuming that the 
MOJ and AGO ANDS strategic plans were costed with the specificity of 
the SC plan, the numbers would likely be similarly significant, particularly 
given the focus on salaries and infrastructure. 


Given that any serious progress on a consolidated vision of the SC, 
MOJ and AGO plans will require substantial donor support, costing for 
these programs is required along with a clear assessment of expected impact 
and a system for monitoring implementation. However, at present, Afghan 
institutions lack clear guidelines to engage in a costing exercise. The ANDS 
process has been designed to develop strategies to address institutional 
needs with no clear guidance regarding the availability of resources. This 
places Afghan stakeholders in a difficult position. 


Developing a consolidated plan based on the ANDS documents – The 
current situation presents something of an impasse. The implementation of 
all or part of the ANDS strategies – whether consolidated or viewed 
independently – can only be realized with international support. To date, 
however, the international community has yet to agree on the amount of 
financial support available or possible conditions for the availability of 
support. Afghan institutions cannot make progress on developing a specific 
vision of justice sector reforms that can be truly realized without having a 
reasonable sense of the availability of resources (as opposed to a purely 
aspirational strategic plan that expresses what Afghan stakeholders would 
like with no resource limitations). Similarly, donors may be unwilling to 
commit substantial resources in the absence of a clear understanding of 
exactly what they are supporting and how this support will enable genuine 
rule of law reform that can be effectively monitored to ensure actual 
impact.  


To address this situation, there is a need for clear and open 
communication between donor nations, Afghan justice institutions and the 
general Afghan government. Further, there must be improved coordination 
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among the donors themselves. The Rome Conference can enable this 
process, which will likely require a series of consultations that should begin 
with a pledge of increased financial support on the part of the international 
community for rule of law reform. Following an initial commitment of 
funds, it will be possible to discuss the nature, structure and vision of a 
consolidated plan. This process may reasonably include conditions for 
continued funding that must be met by Afghan partners. Ideally, initial 
pledges will be increased and adjusted based on monitoring and successful 
performance. 
 
5.   General challenges, gaps and issues to be solved 


Creating a well-functioning, professional justice sector and 
establishing broad-based rule of law reform in Afghanistan is an 
extraordinary challenge. Given the social, economic and political reality of 
Afghanistan, it is essential that rule of law reform be discussed, planned and 
implemented with an open recognition of these realities. . This includes an 
acknowledgment of Afghanistan’s widespread poverty, low levels of 
education and a lack of awareness regarding basic legal rights. In addition, 
the nation faces a culture of impunity and the problematic acceptance of 
the state as bearing primary responsibility for  meeting people’s needs, 
particularly in the provinces. Addressing these issues requires a 
commitment to a comprehensive approach to rule of law reform which 
includes a review of general challenges and existing gaps. 


The ANDS strategies represent an Afghan-driven plan for progress 
within the SC, MOJ and AGO.  In this way, the ANDS documents reveal 
key needs within the justice sector, such as improved salaries, infrastructure 
and training needs as detailed above. This section of the paper reviews a 
number of significant gaps that are inadequately covered by the ANDS 
strategies.  


Many of these gaps have been identified and discussed by Afghan 
stakeholders and the international community with varying degrees of 
specificity while others have received limited attention. Some issues can be 
addressed with minor alterations of the ANDS strategies while others 
require the engagement of other state entities and civil society. Still others 
require a substantial reconceptualization of the field of justice sector 
reform.  


Overall, this review of challenges, gaps and issues to be solved  
highlights the importance of adopting a comprehensive approach to justice 
sector and rule of law reform. The material presented below does not 
outline a complete list of gaps, but instead describes a number of key rule 
of law concerns that need to be addressed. The issues covered range widely 
and cover many distinct themes. They are not presented in order of 
priority. They begin with a series of general concepts under the heading, 
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“overarching challenges, gaps and issues to be resolved,” which is followed 
by a number of more specific, yet overlapping, categories including: 
“institutional coordination”; “capacity building and training”; “data 
collection, analysis and information management”; “monitoring, evaluation 
and mechanisms of accountability”; and, “additional technical needs and 
interventions.” 
 
 


Overarching challenges, gaps and issues to be resolved 
 
• The Islamic foundation of rule of law in Afghanistan – As clearly stated 


in the Constitution, Islamic law provides the foundation for 
justice in Afghanistan. It is essential that justice sector reform 
represents and reflects this basic element of Afghan legal 
culture. The formal legal system links fiqh (jurisprudence) and 
qanun (statute) and the Constitution seeks an integration of 
these two concepts as part of an Islamic democratic state. In 
general, the government defines qanun and religious authorities 
interpret and control fiqh. While this relationship is complex and 
evolving within contemporary Afghanistan, it is essential that it 
be taken into consideration when addressing rule of law reform. 
Substantive justice sector reform should include a role for 
Islamic scholars. President Karzai, mindful of these 
considerations, has turned to the Council of Ulama for support 
on certain major issues, such as drafting the new Constitution 
and ensuring equal gender participation in the elections. While 
the Council of Ulama is not a part of the government and is not 
mentioned in the Constitution, it exercises legal and moral 
authority as expressed through fatawi (plural of fatwa). It is 
important for the international community to understand that 
these fatawi have a significant impact on Afghan society due to 
their influence. Most structural reform efforts addressed in this 
report do not involve substantive questions of Islamic law. 
Instead they deal with matters outside substantive law such as: 
increasing salaries, supporting infrastructure, improving 
institutional communication and enabling monitoring and 
evaluation. Substantive legal issues directly linked to Islamic law 
include: reviewing new legislation, establishing legal curricula 
and creating appropriate trainings and capacity-building 
programs. Internationally supported rule of law programs tend 
to ignore or avoid issues of Islamic law. This negatively impacts 
the acceptance of these programs by Afghan society. It is 
therefore necessary that rule of law programs openly engage 
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Islamic law as well as Islamic legal authorities as a means of 
ensuring their success. It is important that programs are 
sensitive to the considerations mentioned above by seeking 
formal links with Islamic legal authorities and involving 
international experts familiar with Islamic law. 


 
• Informal justice – In much of the country, disputes are resolved 


through shuras and jirgas and other locally-defined, non-state 
mechanisms of social order that, taken together, constitute the 
informal justice system. The majority of Afghans, especially in 
rural areas, rely on informal justice systems as a means of 
resolving disputes. These traditional mechanisms of conflict 
resolution and adjudication often involve tribal councils made 
up of respected elders who apply their vision of the law linking 
Islamic shar'ia with local customary law (‘adaat). The rules used 
are often widely accepted, though they are not codified, as is 
typical for informal justice systems around the world. While 
mechanisms of informal justice vary widely by region, they are 
unified in their high level of legitimacy and general acceptance 
by Afghans in the communities where they operate. This stands 
in marked opposition to the general understanding of formal 
justice mechanisms in these areas. Nevertheless, policy 
discussions of rule of law reform in Afghanistan tend either to 
fail to acknowledge the significance of the informal justice 
system or make general references to its significance while 
offering limited concrete suggestions on improving its 
integration with the formal legal system. There are, of course, 
many serious concerns with the informal system, particularly 
with respect to human rights violations, including: lack of due 
process protections; inequitable adjudication; corruption; and, 
very significant concerns about gender justice. Yet, despite the 
very real problems of this sector, many Afghans view the 
informal system as more accessible and less corrupt than the 
formal justice system. While there are some very useful studies 
of informal justice in Afghanistan, most policy discussions of 
the issue are based on anecdotal evidence. There is a pressing 
need for rigorous field-based research on informal justice 
systems throughout the country that builds on existing studies. 
This will afford Afghan stakeholders and representatives of 
formal justice institutions an opportunity to determine how to 
uphold rule of law principles while working cooperatively with 
informal justice actors. For example, it may be determined that 
the informal system is a reasonable method of adjudicating 
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certain categories of claims such as land rights or allegations of 
property theft, as opposed to more serious crimes. There are 
many ways in which this cooperative arrangement could 
progress including using the general legitimacy of the informal 
justice system as a means of increasing the legitimacy of the 
formal justice system. This may be accomplished by allowing 
the informal justice system’s decisions to be registered in state 
courts and generally encouraging formal connections and 
mutually reinforcing practices.   


 
• Corruption – Corruption and the sense among Afghans that 


particular government institutions are corrupt represent among 
the most pressing problems of governance. The justice sector is 
widely viewed as extremely susceptible to corruption and this 
understanding severely impacts its legitimacy and capacity. 
Corruption has many causes and cannot be easily or quickly 
addressed. Afghanistan is one of the poorest countries in the 
world. It has a generally weak state and a highly empowered and 
wealthy class of individuals involved in illicit activities, 
particularly the narcotics industry. These and other key elements 
of Afghan society cannot be resolved strictly through rule of 
law reform and are unlikely to change substantially in the near 
future. It is important to acknowledge and accept these 
fundamental aspects of contemporary Afghan social reality. 
However, there are many possibilities for improving the fight 
against corruption in the justice sector. For these efforts to be 
successful, it is necessary, at a minimum, to provide justice 
sector professionals with adequate salaries and to create clear 
systems for monitoring, reviewing and punishing those found to 
be corrupt. These efforts should encourage popular 
participation through complaint mechanisms and ombudsmen.  
They should focus on high profile cases that may receive media 
attention and display a willingness on the part of the state to 
fight corruption. 


 
• Legal aid and access to justice – There is a pressing need for 


improved access to the formal legal system for the vast majority 
of Afghans. This process requires substantially improved legal 
aid for criminal and civil cases. The MOJ is charged with this 
responsibility and there have been various discussions about the 
development of a legal aid service. To date, these needs have 
been largely met by NGOs, many of whom have been among 
the most active international entities working on rule of law in 
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the provinces. It is essential that advances are made in the area 
of legal aid, including the creation of a national Afghan-led 
system of public defenders and civil legal assistance providers. 
This process may involve a variety of coordinated relationships 
involving Afghan government institutions, donors, UNAMA 
and NGOs. These services are of special value for 
disenfranchised and marginalized populations such as returning 
refugees and internally displaced persons (IDPs), minorities, 
women, and the poor. 


 
• Legal education – Legal education in Afghanistan involves two 


distinct formal university programs managed independently by 
the law and Shari’ a faculty. While many rule of law 
professionals have university level training from these faculties, 
a striking number have other training, both formal and 
informal. In general, justice sector coordination and rule of law 
would be served by establishing an open, communicative and 
productive relationship between all aspects of legal training in 
Afghanistan. The legal system clearly involves the integration of 
Islamic law and civil law principles within an Islamic democratic 
system of governance. This is similar in overall approach to the 
legal systems in some other Islamic countries, while also 
presenting many elements unique to Afghan culture and to the 
particular nature of the current state and its exceptional 
dependence on international assistance. There is no simple or 
singular means of reforming and improving legal education in 
the country. However, long term success is likely to result from 
broad consultations with all legal experts including, professors 
from the law faculty, the Shari’ a faculty, respected members of 
the ulama, international experts (including those from other civil 
law systems and Islamic countries) and select representatives of 
the informal justice system. The key challenge in reforming legal 
education involves substantially improving curriculum, training 
and capacity while respecting the unique, Afghan-specific nature 
of law in the country. 


 
• National Directorate of Security (NDS) – Most discussions of rule 


of law reform fail to consider the activities of the NDS which is 
charged with protecting domestic security. The NDS structure 
dates back to the era of Soviet influence, domination and 
control. The NDS has a focused rule of law mandate which 
empowers the organization to detain, investigate, prosecute and 
adjudicate those who fall under its broad understanding of 
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security issues. The NDS operates on the basis of laws and 
decrees issued in 1987 and 2004, aspects of which are classified. 
It has its own National Security Court system whose activities 
are hidden from view. Many serious allegations of human rights 
violations on the part of the Afghan government, including 
torture and severe due process violations are associated with the 
NDS, which is generally feared by many Afghans. In addition, 
there are serious allegations that the NDS is used to intimidate 
individuals for political and personal ends unrelated to domestic 
security concerns. There is a pressing need for greater 
transparency and monitoring of the NDS’ legal activities, 
including its investigations, detentions and adjudicative 
processes. Technically, the existing justice sector institutions 
have some level of oversight, although this oversight has not 
generally been used to address these problems. For example, 
judges working in the NDS courts operate within the SC and 
are accountable to that body. Genuine rule of law reform that 
respects basic human rights principles requires a mechanism of 
holding the NDS accountable for its legal actions while also 
respecting the complex demands of protecting domestic 
security. 


 
• Women’s rights and gender equity – Women’s rights and gender 


equity are issues that influence all aspects of justice sector and 
rule of law reform. Women’s rights are profoundly linked to 
virtually every component of law, including legislative drafting, 
due process protections, access to justice, public awareness, 
hiring decisions, training, etc. The three key justice institution 
ANDS strategies fail to address these issues adequately.  With 
this in mind, the key justice sector institutions and other 
planning processes should place greater emphasis on the central 
importance of women’s rights and gender justice, including the 
elaboration of specific policies and benchmarks.  


 
• Land issues – One of the most pressing legal issues in 


Afghanistan for ordinary citizens is the question of land rights. 
In general, Afghans lack title to land where they live and work. 
This problem is especially serious among refugees and IDPs 
who have returned to their communities. There have been 
serious efforts to address legal land issues, but these have not 
been fully successful. While the issue is enormously complex in 
technical and financial terms, land rights questions and titling 
represent a key means through which the state can support rule 


 39 







 


 


 
• Administrative justice – In general, Afghanistan has substantial 


administrative justice needs that should be addressed as part of 
a comprehensive plan of rule of law reform. As the society 
modernizes, there will be pressing needs for a variety of 
administrative law components. These issues should be resolved 
by Afghan stakeholders possibly in consultation with 
international experts that can develop a contextually relevant 
strategy based on models used in other countries. 


 
• Transitional justice – Following decades of brutal conflict that 


produced the death of hundreds of thousands of Afghans, most 
of whom were civilians, the mass displacement of millions and 
the extraordinary suffering, there is a pressing need for 
recognition of and retribution for the violence of the past. 
Accountability for past human rights violations is of great 
significance to the Afghan people. This accountability could be 
accomplished in many ways, including selective prosecutions, 
vetting systems and other key transitional justice policies. 
Ensuring the legitimacy of basic rule of law principles will be 
supported by measured actions to enable justice and 
reconciliation for past abuses. This  process should be 
developed in close consultation with the Afghan people and 
must integrate both Islamic law and Afghan cultural traditions. 
With this in mind, it is likely that religious and tribal leaders will 
play a substantial role in any effective transitional justice 
program for Afghanistan, especially in local communities. The 
Afghan Independent Human Rights Commission has taken the 
lead on this issue, which is in need of substantial financial and 
institutional support as well as a flexible and long-term 
approach to these policies. 
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• Public awareness and legal representation – In general, many Afghans 
are unaware of their legal rights and ill-informed as to how they 
can access the formal justice system. Throughout the country, 
there is a pressing need for improved public awareness 
regarding almost every aspect of rule of law. Citizen 
engagement with the justice sector is one of the most powerful 
elements of progressive and responsive change. In addition, 
genuine rule of law reform requires that people internalize the 
values and rights provided to them by formal legal structures. 
For these and other reasons, Afghanistan needs an expanded 
public awareness campaign regarding rule of law reform, 
especially in the provinces. Public awareness for rule of law 
reform in Afghanistan requires great sensitivity to Islam and 
local cultural principles. Moreover, public awareness programs 
should be designed to enable and support mechanisms of 
protection aimed at guaranteeing the security of the Afghan 
people, with a special sensitivity to women and children. This is 
true both with  regard to substantive presentations regarding 
Islamic foundation of the Afghan legal system as well as with 
the use of key symbolic acts for gaining public trust. 
Establishing genuine rule of law requires a commitment to 
helping local people internalize the demands of formal legal 
systems so they may come to see the law as a basic structuring 
mechanism for positive social order. In this sense, there is 
already something of a clear legal culture in Afghanistan but it is 
bound to Islamic law (and local understandings of Islamic law) 
as well as Afghan traditions, which vary by region and ethnicity. 
Public awareness requires both the presentation of detailed 
information and the management of this information to 
encourage greater legitimacy for key justice sector institutions. 
However, awareness campaigns alone will only be truly useful if 
they are linked with a justice sector that provides genuine 
benefits for the people of Afghanistan. 
 


Institutional Coordination 
 


• Cooperation between AGO and MOI/Afghan National Police – As is 
widely recognized, the AGO and the MOI/Afghan National 
Police must do a better job of working together to clarify their 
respective roles regarding the criminal investigation process. 
The lack of cooperation and understanding results from 
institutional divisions, changes in basic responsibilities and the 
relative greater strength and capacity of MOI units. This needs 
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to be resolved conceptually and at a high institutional level to 
ensure proper functioning of the criminal justice system. There 
is already a committee established to deal with this issue and its 
efforts should be supported and enhanced. In addition, it may 
be useful to implement more effectively the system whereby 
prosecutors interact with police to request additional 
investigations. To further fulfill the needs of the prosecutorial 
process, it is essential that crime scene data collection be 
improved. This requires substantial capacity building, clear rules 
of evidence handling and the development of a scientific 
evidence laboratory to ensure that the evidentiary needs of 
prosecutors are addressed. There has been substantial 
preliminary work in the area of AGO/MOI cooperation with a 
major meeting over a year ago and the establishment of an 
inter-agency working group. However, it is essential that rapid 
progress is made on improving this situation to ensure more 
efficient and effective management of criminal cases. 


 
• Legislative process – Formal rule of law in Afghanistan involves 


the executive, the legislature and the courts, as well as various 
administrative entities within the government. The Taqnin 
department within the MOJ helps draft new legislation and has 
been continually and appropriately identified as in need of 
increased support and assistance. However, the legislative 
process is held back by various problems related to the 
functioning of the National Assembly. The current system is 
highly inefficient and leads to long delays in the drafting, review, 
redrafting and passage of new legislation. In many cases these 
delays present serious problems for rule of law reform as 
numerous important new and revised laws cannot be enacted. 
There are many ways to improve this situation including specific 
support to the Taqnin, support to the legislative review 
elements of the national assembly and the exercise of political 
will and leadership to ensure that necessary laws are effectively 
drafted and approved in an efficient and timely manner. 


 
• Coordination with other justice institutions – A comprehensive 


approach to rule of law reform requires that programming 
involving the three key justice institutions – SC, MOJ and AGO 
– be designed in coordination with other justice institutions, 
including enforcement and adjudicative processes involving 
counter-narcotics and national security as well as the legislative 
activities of the National Assembly. Afghan stakeholders 
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working with international assistance should work towards 
improved coordination between all justice sector institutions as 
part of a broad comprehensive plan. This includes coordination 
in the management, use and maintenance of buildings used by 
the SC, MOJ and AGO.  


 
• General lack of focus on civil as opposed to criminal law  – As a general 


rule, the majority of current reform efforts focus on criminal 
law issues rather than those involving non-criminal cases. While 
criminal law is of great importance for domestic security and an 
acceptance of rule of law principles, Afghans require advances 
in other areas of law. This is especially true for land titling, 
licensing and elements of law necessary for daily life and 
commercial activities. Encouraging advances in these areas can 
connect the Afghan people with a state premised on the fair and 
equitable management of rule-based systems of dispute 
resolution and the establishment of social order.   


 
• International cooperation capabilities – As a result of drug cultivation 


and trafficking, Afghanistan faces a serious problem of 
organized crime, money laundering and related international 
criminal activities. In response, there is the need for improved 
capabilities for international cooperation in criminal matters. 
This process requires advances in the capacities for extradition 
and mutual legal assistance involving capacity building, 
specialized training and the establishment of an office or team 
focusing on these issues. The team requires experience in 
international issues, prosecutions, knowledge of the English 
language and capacity to engage in international cooperation 
activities as part of a broad strategy of combating crime. 


 
Capacity building and training 


 
• General training principles – A substantial amount of resources 


have been invested in various training programs as a means of 
developing Afghan capacity. However, these programs have 
often been developed in an ad-hoc manner that is inefficient 
and may fail to enable sustainability. Efforts should be made to 
ensure uniform curricula for similar trainings across the justice 
sector. In addition, resources should be directed to train-the-
trainer programs that ensure Afghan control and sustainability. 
These programs should encourage capacity building in local 
languages and enable trainings throughout the provinces. 
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Trainings should be linked with follow-up programs and 
continuing education. It is important that the most capable 
trainers and trainees be identified for future trainings, hiring, 
promotions and other benefits. It is also crucial that a 
comprehensive database with detailed information on past, 
ongoing and future training courses be developed. This will 
provide better coordination of donor’s activities as well as the 
work of implementing agencies. The newly established National 
Legal Training Center, managed by Afghan authorities, should 
play a leading role in these efforts. 


 
• Professional staff quality – Staff quality, capacity and performance 


is among the most important elements of any successful policy 
reform process, including justice sector initiatives. Current low 
salaries, poor infrastructure and related employment conditions 
make justice sector work relatively unappealing to more 
competitive and qualified professionals (while also encouraging 
corruption and the possible continued employment of less 
appropriate staff). Afghan institutions and donors alike are 
correct to invest resources in attracting the highest quality staff 
possible while also making a concerted effort to prosecute staff 
found to be corrupt and remove those who are incompetent 
and low-performing. It is also essential that resources are 
directed towards recruiting and training high-quality support 
staff and administrators for all justice sector institutions. These 
individuals are crucial to the efficient functioning of the MOJ, 
SC, AGO and other bodies. 


 
• Administrative and support staff quality – The Afghan justice sector 


requires qualified administrative, support and security 
personnel, whose capacity building needs are often ignored. 
Without these key figures no justice system can function.  It is 
essential that these key staff are considered in a comprehensive 
vision of rule of law reform. 


 
Data collection, analysis and information management 
 
• Data collection, monitoring and information management – Rule of law 


reform in Afghanistan requires the development of modern 
data collection, monitoring and information management 
systems. All civil and criminal case information should be stored 
in a database system that protects privileged information yet 
allows for clear tracking, information sharing and appropriate 
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legal review. Ideally, these systems will facilitate inter-agency 
and inter-institutional communication. The development of a 
data management system of this type requires both 
infrastructure and staff capacity building. Over time, data 
collection of this type will enable performance monitoring and 
provide a clear vision of the key elements of the functioning of 
the justice sector. 


 
• Establishment of compatible computerized and database systems – There 


is a need for an integrated database for all aspects of case 
management so that civil and criminal cases can be clearly 
traced throughout the judicial system. In order to maintain 
continuity and accessibility and ease of reference, it is necessary 
to have a uniform or at least compatible system which includes 
a common number system for each case. This would give 
criminal cases a singular identifying code starting with police 
intake and following through the complete adjudication process. 
Access and compartmentalization would be restricted 
depending upon the needs of each of these different bodies. 


 
• Storage and retrieval of court records – There is a pressing need for 


filing and safe storage of all court records, past and present. An 
appropriate system will enable efficient retrieval of records, 
certifications and movement of files throughout the system. 
Off-site facilities should be established for closed cases. The 
system should include methods of retrieval and safe return of 
the records. Clearly,  a truly modern file management system is 
an enormous challenge for Afghanistan, but plans for effective, 
computerized management should be considered and, where 
possible, implemented, especially in light of rapidly reducing 
technology costs. 


 
• Computerization of laws and jurisprudence – It is necessary to have 


facilities, and possibly a separate department, that deal with the 
computerization of laws and judicial decisions in a way that 
makes them accessible to all justice sectors as well as 
parliamentary committees, various ministries, associations, 
university researchers and others. This would require trained 
data-entry personnel and specialized legal experts to supervise 
the work.  


 
Monitoring, evaluation and mechanisms of accountability 
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• Monitoring and evaluation – Afghanistan has extraordinary data 
collection and analysis needs. One of the biggest obstacles to 
any serious review of policy effectiveness is the lack of adequate 
data collection and implementation of appropriate monitoring 
and evaluation systems. This is also an area where the ANDS 
strategies are lacking. In general, no baseline information on 
rule of law issues was gathered early in the reconstruction 
process. This makes charting progress difficult and, at times, 
impossible. It is essential that programs are not evaluated in a 
solely anecdotal and at times self-serving manner. At present, 
many program evaluations do not track substantive 
achievements, such as reports on training programs that simply 
list the number of individuals trained with no measure of the 
impact of training on actual performance. There is a pressing 
need for basic information on almost every aspect of the justice 
sector. It is important that a broad-based research plan and data 
collection initiative be implemented as a means of providing 
clear monitoring and evaluation of justice sector activities. 
These processes can include surveys on institutional capacity, 
service, performance and related issues as well as fieldwork 
based qualitative reviews. Over the past year, more data has 
been collected and UNAMA has engaged in valuable research 
initiatives on detailing detention conditions and engaging in 
court monitoring. These activities can and should be developed 
in a cooperative manner with Afghan stakeholders. 


 
Technical needs and interventions 
 
• Legal translation – Afghan legal institutions often depend on 


foreign experts for advice and assistance. In general, these 
experts do not speak either Dari or Pashto and conduct their 
professional work in English. At times, these efforts include 
drafting legislation and engaging in other activities in which 
specific language choices have a substantial impact on the 
meaning of policy initiatives. This issue is especially serious 
where the defining national text represents a translation from 
material drafted in English. Similarly, there are many legal 
concepts that are only now being introduced to Afghanistan. 
And, there are many English documents and documents from 
other languages that are needed for legal reference and 
consultation and must be translated. While there have been 
some efforts at regularizing this system, there is a pressing need 
for an official translation body that can serve as the formal 
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entity for legislative translation, defining new legal terms and 
other components of rule of law reform translation. 


 
• Library and research capabilities – The Afghan legal system would 


benefit from a centralized law library to serve all justice sector 
constituencies. The library should also contain foreign source 
material and librarians with broad linguistic capabilities. In 
addition, the same location should serve as a legal research 
center, particularly with respect to foreign legal material which 
could serve a variety of constituencies within the government.  


 
The essentially integrated nature of the rule of law requires a broad 


and comprehensive vision of justice sector reform. While all needs cannot 
be addressed, it is important to map the full scope of issues as a means of 
supporting a broader and ultimately more realistic engagement with the full 
scope of justice issues facing Afghanistan.  
 
6.   Conclusions and Recommendations – How the Rome Conference 
can assist in the development of a national strategy for 
comprehensive justice sector and rule of law reform 


The Rome Conference offers the international community, working 
in concert with the Islamic Republic of Afghanistan, a valuable opportunity 
to commit to a strong, serious and substantive approach to rule of law 
reform. Such reform should be designed to address Afghan needs while 
also meeting donors’ concerns regarding monitoring, quality and impact.  


Developing a comprehensive strategic plan for justice sector and 
rule of law reform requires a number of advances. Some are detailed here 
and can and should be accomplished at the Rome Conference. Other key 
elements cannot be presented in a document of this type and require 
additional Afghan-led and Afghan-controlled consultations. 


Ideally, the Rome Conference will provide an opportunity for a 
critical review of past rule of law reform efforts coupled with a genuine 
plan of action reinforced by pledges of immediate and long term financial 
support. Given the complex history of the past five years, the Rome 
Conference may be most effective as a pivotal moment that defines a 
renewed commitment to Afghanistan’s rule of law reform that will yield a 
comprehensive strategic plan.  


To begin this process, the Rome Conference should be driven by 
specific goals both for the Islamic Republic of Afghanistan and for the 
international community. 
 


For the Islamic Republic of Afghanistan 
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1. Commitment to institutional cooperation and comprehensive justice sector 
and rule of law reform – The Islamic Republic of Afghanistan and 
especially the SC, MOJ and AGO should clarify their vision for 
comprehensive justice sector and rule of law reform. This 
involves building on already existing ANDS plans in a manner 
that defines a clear vision, with sequencing, timetables, clear 
mechanisms for monitoring and evaluation, and effective 
systems of accountability.  


2. Engagement with a strategic process involving the preparation of an action 
plan to enable comprehensive justice sector and rule of law reform – It is 
essential that immediate efforts be made to make rapid 
advances in the preparation of an Afghan-led action plan to 
enable comprehensive justice sector and rule of law reform. 
This process includes clear prioritizing, timetables, costing and 
sequencing as well as an evaluation of an institutional capacity 
to manage funds coupled with clear mechanisms of systems 
management and consistent standards of accountability. In 
addition, this process should address key gaps in the existing 
ANDS documents as part of a process of developing a 
genuinely comprehensive plan. The Islamic Republic of 
Afghanistan should use the Rome Conference as an important 
step in a larger process of enabling improved communication 
and coordination with donors. This will involve Afghans taking 
the lead on defining a focused action plan that links reform with 
reasonable goals grounded in Afghan reality. 


 
 For donors and the international community 
 


1. Commitment to a comprehensive vision of rule of law reform in 
Afghanistan – The donor community should issue a clear and 
forceful commitment to a comprehensive vision of rule of law 
reform in Afghanistan that supports plans and programs 
designed by Afghan stakeholders. This should involve a special 
focus on the issues outlined in the ANDS strategies, particularly 
salary increases, infrastructure development, training and 
capacity building and institutional reform. This commitment 
should explicitly acknowledge past failures to develop 
programming in line with Afghan reality.  Particularly, 
programming should focus on  the nation’s status as one of the 
poorest in the world; its legacy of decades of devastating 
violence; the foundational constitutional role of Islamic law; 
and, inadequate attention to the provinces and local systems of 
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conflict resolution. Above all, a renewed commitment to rule of 
law reform should be guided by local needs and carefully crafted 
to function within the challenging context of contemporary 
Afghanistan.  


 
2. Pledges of significantly increased funding for rule of law reform in 


Afghanistan – The donor community should commit to a 
substantial increase in funding to support comprehensive rule 
of law reform. This process should involve pledges of 
immediate support to enable a series of discrete projects 
identified in advance by the SC, MOJ and AGO. These projects 
should begin as soon as possible.  Immediate financial support 
should also be accompanied by  long-term financial assistance. 


 
Substantial efforts have already been invested in Afghan justice 


sector and rule of law reform. The Rome Conference should build on these 
achievements and thereby encourage and enable the ANDS process. The 
event should support cooperation and coordination among justice sector 
institutions as closely linked to the evaluation of quality, efficiency and 
effectiveness. In this way, the Rome Conference will provide substantive 
backing for Afghan initiatives coupled with a vision of greater integration. 
The conference will serve as the first step in identifying specifics, technical 
elements and step-by-step action plan that can be worked out through a 
process involving a series of subsequent meetings. 


To ensure a commitment to a comprehensive vision of justice 
sector and rule of law reform, the Rome Conference should include 
advances in the following areas:  


 
1. Endorse a Donor Implementation Plan – Donors attending the 


Rome Conference should endorse a Donor Implementation 
Plan involving clear pledges of specific immediate and long-
term funding. The plan should address the key goals and needs 
defined in the SC, MOJ and AGO ANDS strategies, gaps 
within current plans and support for a process of elaborating a 
comprehensive vision of rule of law reform.  


a. Pledging of immediate support – The Donor Implementation 
Plan should include a pledge of immediate funding by 
specific donors in a bilateral fashion to be allocated at the 
Rome Conference. These pledges should support a 
limited series of particular projects defined in short 
planning documents prepared in advance by the SC, MOJ 
and AGO. The projects should be ready for immediate 
implementation, should involve a short duration for 
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completion and should have a total cost of not more than 
$1 million per project. The implementation plans for these 
projects should include clear timelines and specific 
mechanisms of monitoring and evaluation. The pledge of 
immediate support will ensure that Afghan stakeholders 
view the Rome Conference as an event that yields 
immediate and tangible benefits for key justice sector 
institutions with a variety of substantial needs. 


b. Pledging of long-term support – Donors should also make 
specific tangible pledges of funding for medium and long-
term support. This pledging should outline specific 
funding amounts that may be linked to particular actions 
or planned as general support for categories of activities 
based on Afghan stakeholder plans. Despite the specificity 
of these pledges, they should be explicitly linked to a 
demand on Afghan stakeholders to present clear 
programmatic documents outlining specific goals, 
mechanisms of meeting those goals, time tables, 
benchmarks and systems for monitoring and evaluating. 
They should also be consistent with a vision of long-term 
sustainability. The actual provision of the money pledged 
should be presented in a manner that rewards responsible 
financial management and specific accomplishments with 
additional funding.  


c. Commitment to long-term funding – This pledging should be 
part of a broad vision of sustained donor financial 
commitments to rule of law reform. These plans should 
be understood to be fundamentally long-term (i.e. 7-10 
years) with specific plans for 1-year, 3-year and 5-year 
pledges. These plans may be structured to reward the 
achievements of clearly defined benchmarks. Since donors 
have different funding systems and calendars, they should 
commit to supporting financial coordination and 
improved communication among one another.  


 
2. Endorse and pledge to a Provincial Justice Coordination Mechanism – 


Because of the pressing need for justice sector and rule of law 
reform in the provinces, donors at the Rome Conference 
should endorse the mandate for a Provincial Justice 
Coordination Mechanism (PJCM). The PJCM should be linked 
to existing ANDS strategies and integrated within the ICGJR 
framework. UNAMA may play a central role in administering 
this proposal which should be developed under the guidance 
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and direction of Afghan stakeholders. Ideally, the PJCM will be 
approved at the Rome Conference. If not, there should be an 
endorsement of a provisional plan coupled with specific 
preparations for outlining this plan, endorsing it and funding its 
key provisions. 


 
3. Make plans to establish a mechanism for coordinated donor funding and 


management – Rule of law reform will benefit from a unitary, 
coordinated funding mechanism. There are various ways that 
such a program can be designed and implemented. While it is 
unlikely that a fully operational mechanism for coordinated 
donor finding can be designed in time for the Rome 
Conference, substantial efforts are already being made to 
outline various possibilities. One possible strategy involves 
using the Afghanistan Reconstruction Trust Fund (ARTF) as a 
means of channelling assistance, particularly if the system 
utilizes rules that encourage and enable flexibility. The creation 
of a system of this type will not prevent donors from funding 
projects in a bilateral fashion outside of the system. However, a 
unified funding mechanism will allow for improved 
coordination and, if successful, will gain adequate credibility to 
become the primary mechanism of donor funding for rule of 
law reform. There are key limitations in this process, such as its 
exclusion of support for corrections which must be taken into 
account to enable comprehensive rule of law reform.   


 
4. Ensure that there is an Afghan-led mechanism to supervise comprehensive 


justice sector and rule of law reform – Implementing comprehensive 
rule of law reform will require Afghan political will. It will also 
require that the international community engage in close 
Afghan supervision This will be required for managing donor 
pledges, especially where the full amount is less than what is 
needed to fund all desired programs. In addition, there is a need 
for monitoring progress and issuing reports to donors. The 
general supervisory mechanism does not require the formation 
of new groups, but rather the establishment of a highly efficient 
and responsive process within existing institutions. Supervising 
and overseeing rule of law reform might be managed by a 
special team within the ANDS Secretariat working in close 
cooperation with the JCMB.  


 
5. Make preparations for a continued process of justice sector and rule of law 


reform – Since the Rome Conference is a high-level donor 
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conference, it is an appropriate venue for ensuring a broad 
international commitment to a comprehensive rule of law 
reform coupled with pledges of significantly increased funding. 
At Rome, commitments by donors and the international 
community can be discussed with high-level representatives of 
the Islamic Republic of Afghanistan, including the highest levels 
of leadership among the SC, MOJ and AGO. However, many 
key elements of the specific design, implementation, sequencing 
and monitoring of much needed projects cannot be fully 
elaborated at the Rome Conference. For this reason, the event 
should be envisioned as a mechanism for stimulating an 
ongoing process to be defined through a series of additional 
high-level meetings in Kabul that will occur over the subsequent 
months. These meetings will coincide with the ANDS system of 
consultations, but will extend beyond that process to envision a 
comprehensive strategy for justice sector and rule of law 
reform. At the Rome Conference, the Islamic Republic of 
Afghanistan may choose to present a timetable for this process 
which might include the following actions: 


a. At Rome (July 2007) – Presentation of a brief strategic 
document presenting a consolidated vision of justice 
sector reform building on the ANDS strategies. 
Presentation of a list of key projects for the SC, MOJ and 
AGO to be funded through immediate support as detailed 
above. 


b. Immediately after Rome (July – August 2007) – Elaboration of 
a policy document that links the SC, MOJ and AGO 
ANDS strategies with a comprehensive vision of justice 
sector and rule of law reform. This should be linked to an 
evolving mechanism of prioritization, rationalized policy 
planning and engagement with previously identified gaps 
and challenges. 


c. Kabul meeting on the development of a comprehensive strategy for 
justice sector and rule of law reform (September – October 2007) – 
The first major meeting after the Rome Conference would 
be an event in Kabul that would link the presentation of a 
comprehensive policy coupled with a clear action plan. 
This document would outline a five-year strategy that 
maps onto the ANDS documents but also addresses key 
gaps and inter-institutional planning. This meeting would 
be linked with the development of the Donor 
Implementation Plan and the specific international 
community pledges. Specifically, this process would 
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d. Subsequent meetings (November 2007 and on) – The Rome 
Conference should be used to create momentum through 
a series of commitments and pledges that evolve within a 
steady process of specific policy elaboration. This process 
must be Afghan-led and should build on the ANDS 
documents to elaborate a comprehensive strategy 
grounded in Afghan reality and expressive of Afghan 
needs. 


It is still quite early to assess the full impact of the past five years of 
rule of law reform within the Islamic Republic of Afghanistan. Given the 
social, economic and political context of the country, many of the early 
promises were unlikely to be realized quickly. While Afghanistan presents 
many serious challenges, the Rome Conference offers a unique opportunity 
to develop a comprehensive approach to justice sector and rule of law 
reform that expresses local stakeholder priorities and builds the foundations 
for long-term sustainable improvements in the lives of the Afghan people. 
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Muhammad Munir 


Abstract 


This work focuses on the Layha for the Mujahidin in Afghanistan to find out its conformity with 


or its derogation from the Islamic jus in bello. The Layha has created new rules for punishing 


captives, such as taz‘ir punishment which has never been used in Islamic military and legal 


history to punish war captives. It allows summary and judicial executions for contractors, 


suppliers, and drivers, which are prohibited in Islamic law and permits acts of perfidy, such as 


suicide attacks as well as combating while feigning to be non-combatants, which are strictly 


prohibited in Islamic law. The Taliban have created and changed rules that have no basis in 


Islamic law but which they wrongly attributed to Islamic law.  
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This article discusses the ‘Layha for the Mujahidin’ titled as “The Islamic Emirate of 


Afghanistan Rules for the Mujahidin”1 (hereafter the Layha) from the perspective of Islamic law. 


The Layha is applicable to the non-state armed Islamic actor, commonly known as Taliban 


fighting the International Security Force in Afghanistan (ISAF). This article aims to check 


whether the Layha is based on Islamic law as claimed by the Taliban and puts the Layha in a 


wider context. Although the work focuses on the Layha for the Mujahidin, the attitude of other 


non-state Islamic actors towards Islamic jus in bello will be mentioned where necessary. 


 


Do the Taliban Qualify as a ‘Non-State Actor’ in the Armed Conflict? 


 


Since this work deals with the ‘Layha,2 the first question to know is whether the Taliban in 


Afghanistan as a fighting group qualify as a ‘Non-State Islamic Actor’? In the context of 


international humanitarian law, a Non-State Islamic Actor, is a very broad concept and may be 


taken as any Muslim group of whatever size, military capacity, organizational structure, purpose 


and aim, fighting anywhere in the world. As we will see below, every Muslim military group 


does not qualify as a ‘Non-State Actor’ under international humanitarian law (IHL). Some of 


these groups might be considered as insurgents, bandits, terrorist groups, or may be known by 


some other denomination by different states. What is important in our discussion is whether the 


                                                            
1  Layha (lit. Rules and Regulations) is a code for conducting hostilities for the fighters in Afghanistan. 
2 So far, there have been, at least, three editions of the so called ‘Layha for the Mujahidin’. The first one was 
published on Ist August, 2006 and contained only 39 sections. The second one was published on May 9, 2009 and 
consisted of 67 sections. The third and the present one is published on May 29, 2010 and has 85 sections. Section 5 
of the 2009 edition states that all Mujahidin and personnel of the Islamic Emirate should abide by the 2009 code and 
the past rules and regulations are no longer valid. According to section 4 of the 2010 edition, these rules are 
applicable from May 29, 2010 and all personnel of the Islamic Emirate and the Mujahidin should abide by them. All 
the editions are in Pashto language and none of them has mentioned the place of publication.       







armed struggle waged by a Muslim group (in our case the Taliban) is in conformity with the 


Islamic jus in bello as well as IHL. On the other hand, by adding the adjective “Islamic” and the 


word “Mujahidin” there is an expectation that these so-called “Mujahidin” would be having an 


Islamic identity, an Islamic agenda, and that their code for the conduct of hostilities would be an 


Islamic one. This work attempts to find it out.  


Regarding the question captioned above, we have to see whether a conflict amounts to an 


armed conflict under IHL or not. According to the International Criminal Tribunal for the 


Former Yugoslavia (ICTY), “An armed conflict exists whenever there is a resort to armed force 


between States or protracted armed violence between governmental authorities and organized 


armed groups or between such groups within a State.”3 The ICTY has attached two additional 


stipulations for a conflict between governmental authorities and non-state armed groups to 


become an ‘armed-conflict’: First, the non-state actor should be well-organized and have a 


hierarchal structure; second, the conflict should reach a certain level of intensity.4 Any conflict 


that does not fulfill these two conditions is not subject to IHL and may be dealt with under the 


domestic law as banditry, terrorist activities, or unorganized or short-lived insurrections.5 The 


above two stipulations are not clearly defined by the Tribunal but it has stated in a subsequent 


case that “what matters is whether the acts are perpetrated in isolation or as a part of a protracted 


campaign that entails the engagement of both parties in hostilities.”6 If the above criteria are 


applied a lot many Muslim jihadi groups may be excluded from the definition of non-state actor 


                                                            
3 Prosecutor v. Tadic, ICTY Case No IT-94-1, Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction, Appeals Chamber, 2 October 1995, para. 70.  
4 The International Court of Justice (ICJ) has on many occasions given its opinion on the criterion of intensity with 
respect to armed attacks. For the first time, the Court discussed it in the Nicaragua case (par.191) and later on in the 
Oil Platform case (para. 64). In both these cases, the ICJ underlined the distinction of armed attacks from other 
attacks by referring to the criterion of intensity.  
5 Prosecutor v. Tadic, ICTY Case No. IT-94-1, Judgment (Trial Chamber) , 7 May 1997, para. 562. 
6 Prosecutor v. Boskoski et.al, ICTY Case No. IT-04-82-T, Judgment (Trial Chamber), 10 July 2008, para. 185. 







under IHL.7 The Taliban in Afghanistan meet all the above conditions8 and thereby qualify as a 


non-state actor. 9 The conflict in Afghanistan is internal or non-international but involves 


international troops from a number of countries mandated by the Security Council to fight 


against the Taliban. This is why the situation in Afghanistan may not fit the old classification of 


international armed conflict and non-international armed conflict and a third category, i.e., 


internationalized non-international armed conflict can best describe the situation.10 Whatever the 


nature of the conflict, the relevant applicable law to non-state actors, parties to an armed conflict, 


is Common Article 3 of the four Geneva Conventions of 1949. In case of a non-international 


armed conflict the Second Additional Protocol of 1977 is also applicable.11 The rules in 


Common Article 3 have the status of customary international law and the non-state actors are 


bound under international law by customary IHL norms when engaging in an armed conflict. 


                                                            
7 Many small Muslim jihdi groups, such as Harakat al-Ansar, Harakat ul-Mujahidin, Al-Umar Mujahidin (all of 
them operating in Kashmir), Fatah al-Islam (Ghaza), some Islamic militant groups within Somalia, fail to qualify 
these conditions. 
8 According to an interesting investigative article reported in The Wall Street Journal, the Taliban are the main 
beneficiaries of the Kajaki hydropower plant which is repaired and upgraded by the U.S. for more than $100 million. 
The Taliban collect a flat fee of 1,000 Pakistani rupees ($11.65) a month to the consumers in the areas under their 
control in Helmund province. The estimated electricity revenue collected by the Taliban amounts to around $4 
million a year, in a country where the monthly wages of an insurgent fighter hover around $200. The paper claims 
that the Taliban use the proceeds to fund their war with American and British troops. See, Yaroslav Trofimov, “U.S. 
rebuilds a power plant, and Taliban reap a windfall: Insurgents charge residents for electricity the Afghan 
government supplies to areas under rebel control”, The Wall Street Journal, (European edition), Wednesday, July 
14, 2010, p. 14. It is clear that the Taliban in some areas run the day-to-day administration as well. 
9 Apart from the Afghani Taliban, other typical non-State Islamic actors that have been engaged in armed conflict 
with a government and at least at times have fulfilled the stipulations of the ITCY, include, Al Qa‘eda, Islamic 
Salvation Front (FIS) (Algeria), and Abu Sayyaf Group (the Philippines). The status of two Islamic groups, namely 
Hamas and Hezbollah is more complicated. Hamas now controls Ghaza but is still a non-state actor because the 
Occupied Territories, or Ghaza, to be more precise, is not yet recognized as a State. Hezbollah, on the other hand, 
has a political wing which is on and up in the government of Lebanon but it still qualifies as a non-state actor only. 
The two UN Human Rights Council’s inquiry missions to investigate Human Rights violations during the Second 
Lebanon War between Hezbollah and Israel in 2006 treated the conflict as international. See, Implementation of 
General Assembly Resolution 60/251 of 15 March 2006 titled, ”Human Rights Council”: Mission to Lebanon and 
Israel (7-14 September 2006), UN Doc. A/HRC/2/7 dated 2 October 2006; Implementation of General Assembly 
Resolution 60/251 of 15 March 2006 titled, ”Human Rights Council”: Report of the Commission of Inquiry on 
Lebanon Pursuant to Human Rights Council Resolution S-2/1, UN Doc. A/HRC/3/2 dated 23 November 2006.   
10 See also, Avril Mcdonald, “Terrorism, Counter-Terrorism and the Jus in Bello”, in Michael N. Schmitt (ed.), 
Terrorism and International Law: Challenges and Responses, ed., International Institute of Humanitarian Law, 
Sanremo, 2002, p. 65.   
11 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 
Non-International Armed Conflicts (Protocol II), 8 June 1977. 







According to the decision of the Appeal Chamber of the Special Court for Sierra Leone, “It is 


settled that all parties to an armed conflict, whether states or non-state actors, are bound by 


international humanitarian law, even though only states may become parties to international 


treaties.”12 The consequences of whether a conflict is international or non-international are many 


but probably the most important one is the status of those captured in the conflict. If the conflict 


is international, the captured combatants enjoy the prisoner of war (POW) status under the 


Geneva Convention III and are entitled to many privileges. Whereas those captured in a non-


international armed conflict involving a non-state actor and a government are not entitled to the 


same status and are treated under Common Article 3. Moreover, whether a conflict is 


international or non-international, non-state Islamic actors, such as the Taliban in our case, have 


undoubtedly many obligations under IHL. 


It is interesting to see what the status of Taliban is under Islamic law. In Islamic law, 


Taliban should be called ‘Ahl al-Baghi’ or those who rebel against the political authority and the 


Community of Muslims. Muslim jurists have laid down four conditions for a group to qualify as 


‘Ahl al-Baghi’: First, rebelling against the state authority by not fulfilling their obligations and 


refusing loyalty to state laws; secondly, the group should possess power and strength; thirdly, the 


group should openly revolt and fight against the political authority; and finally, the rebels must 


have their own innovative interpretation of Islamic law to which they strictly adhere. The last 


condition is controversial.13 The Muslim political authority must fight the rebels to bring them 


                                                            
12 Prosecutor v. Sam Hinga Norman, Case No. SCSL-2004-14-AR72€, Decision on Preliminary Motion Based on 
Lack of Jurisdiction (Child Recruitment), 31 May 2004, para. 22. 
13 The fourth condition, i.e., innovation of ‘ta’wil’ or an interpretation of their own is according to the ‘jamhur’ 
(majority) of Muslim jurists. The well-known example of such rebels in Islamic history is that of Kwarij 
(dissenters). See, Muhammad b. Idris al-Shafi‘i’, Al-Umm, Dar al-Ma‘rifa, Beirut, n. d., Vol. 4, p. 216; and 
‘Abdullah b. Ahmad b. Muhammad b. Qudama, Al-Mughni ‘Ala Muktasar al-Khirqi bi Sharh al-Kabir ‘ala matn al-
muqn‘, Dar al-kutub al-Arabi, Beirut, 1972, Vol. 10, p. 52. Some Muslim jurists do not consider the condition of 
‘ta’wil’ necessary. It is enough if they only aim to get power and authority. The obvious example of this category is 







into submission rather than to wipe them out when they refuse to lay down their arms by 


peaceful means.14 Taliban make a good example of rebels in Islamic law. 


 


 


Taliban’s Attitude towards Islamic Law for Conducting Hostilities 


  


Before examining Taliban’s attitude towards Islamic law for conducting hostilities, it is pertinent 


to mention that the Layha does not make any mention or reference to IHL at all. This may be 


interpreted that they neither acknowledge the existence of IHL, nor its application in the conflict. 


In fact, as we will see below, most of the rules in the Layha are against IHL. On the other hand, 


during their short rule in Afghanistan, from 1995 – 2001, the Taliban, were well-known for their 


very literal, rigid, and radical interpretation of Islamic law.    


The Taliban claim that their Layha is based on Islamic law. In the latest 2010 edition of 


the Layha, it is mentioned that it is prepared in accordance with Islamic law in consultation with 


top scholars, muftis (jurist-consults), experts, and specialists.15 But as we shall see below, the 


                                                                                                                                                                                                
when ‘Abdullah b. Zubair was chosen by the people of Hijaz, Iraq and Egypt as their head of state but his group was 
defeated by the Ummayad Caliph, Marwan b. al-Hakam. See, ‘Ali b. Ahmad b. Sa‘eed, b. Hazm, Al-Muhalla, Dar 
al-Fikr, Beirut, n. d., Vol. 11, pp. 97-98;Muhammad b. Ahmad b. Juzzi, Qawanin al-Ahkam al-Shariyyah wa Masa’l 
al-Furu‘ al-Fiqhiyya, Dar al-‘Ilm lil maliyyin, Beirut, 1974, 393; and Muhammad al-Sharbini al-Khatib, Mughni al-
Muhtaj, Maktaba Mustafa al-Babi, Cairo, 1933, Vol. 4, p. 126.  
14 See, Ibn Hazm, Al-Muhalla, Vol. 11, p. 97; Shahfi‘i, Al-Umm, Vol. 4, p. 215; Khatib, Mughni al-Muhtaj, Vol. 4, 
p. 126; Muhammad b. Ahmad al-Qurtubi, al-Jami‘ li Ahkam al-Qur’an, Matba‘a Dar al-Kutub al-Masriyyah, Cairo, 
1950, Vol. 16, 317-319; Muhammad Khair Haykal, Al-Jihad wa al-qital fi al-Syasa al-Shar‘iyya, 2nd edn. Dar al-
Bayariq, Beirut,  1996, Vol. 1, pp. 63-69. 
15 See, The Islamic Emirate of Afghanistan Layha for the Mujahidin, 2010 edn., Introduction, p. 4. (Hereafter the 
Layha). It is stated that its compliance is obligatory for every person with authority and every mujahid. Ibid., p. 5. It 
also stresses that all military and administrative officials as well as ordinary mujahidin should follow these rules and 
conduct their day-to-day jihadi affairs accordingly. Ibid. p. 5. 







Taliban have been changing these rules in a span of only four years period, i.e., from August 


2006 – May 2010. They have published and enforced three different versions of them and certain 


rules were changed from one version to the other, their grandeur claim that the Layha is based on 


Islamic law, cannot be substantiated because it would mean that the rules of Islamic law changed 


during this time, a hypothesis that is never acceptable in Islamic law. On the other hand, it is 


pertinent to learn whether the Taliban use Islam as rhetoric to serve as a source of unity and 


mobilization or as a guarantee for compliance with the Islamic law of war.  


Before examining the Layha in detail, it is important to mention that the 2010 edition has 


85 sections but not all of them are about the conduct of hostilities. In fact, only 37 sections can 


be considered as relevant to the conduct of hostilities. These are: Sections 5 and 716, 9-1617 


(POWs and contractors/suppliers), 17-22 (spies), 23-26 (contractors and suppliers), 27-33 (war 


booty), 56 (attacks), 57 (suicide attacks), 67-73 (prohibited acts) and 81 (outfit). The rest is about 


administrative matters, hierarchal organization, resolving disputes of the people under the control 


of Taliban, as well as disputes among the Taliban and so on. We now turn to the attitude of the 


Taliban towards the Islamic law of war. However, only the major provisions of the Layah will be 


discussed in this work.   


 


The Fate of Captured Persons 


                                                            
16 The entire Part I, i.e., sections 1-8, is not about the conduct of war but it is about inducing and inviting those 
working for the Afghan regime to join the Taliban and how to treat them. However, two sections out of these eight, 
i.e., section 4, which talks about perfidy committed by a person who surrenders, and section 7, which is about those 
armed personnel of the Afghan regime which want to surrender but their true intention is not clear, are relevant to 
the conduct of war. 
17 Both sections are inclusive in this counting. 







Regarding the prisoners of war (POWs), there seems to be four categories in the Layha: First, the 


Afghan army soldiers, police or other officials (S. 10); secondly, contractors, suppliers, drivers, 


and personnel of private security companies (Ss. 11, 23, 24, 25 and 26); and thirdly, foreign 


soldiers (S. 12); and finally, the killing of hostages during transportation (S. 13). As far as the 


fate of those in the first category is concerned, the provincial Taliban governor has to choose 


between exchanging them for Taliban’s prisoners or releasing them gratis or releasing them after 


securing credible guarantees.18 He is not allowed to ransom them. They may be executed or 


given a ta‘zir punishment only if ordered by the Imam,19 his deputy, or the provincial qadi 


(judge).20 Thus, they may be exchanged or released gratis or released after credible guarantee or 


executed or given some other punishment under taz‘ir. The governor has to choose one 


punishment from the first three otherwise the Imam or his deputy or the provincial qadi will 


choose one of the last two punishments. However, the governor shall perform the duties of a qadi 


if none is appointed in a province. We will check the Islamicity of these punishments at the end 


of this section.  


The fate of those in the second category is mentioned in sections 11 and 23-26. 


According to section 11 read with sections 23-26, if it is certain that the contractors build basis or 


supply materials to ‘infidels and their puppet regime,’ the Mujahidin should burn their supplies21 


and kill such contractors.22 High and low ranking officials of private security companies, 


spokesmen for ISAF, and supply drivers are to be given death penalty by the district qadi.23 


                                                            
18 Guarantee in the Layha means a guarantee to be given in terms of immovable property or personal guarantee. It 
does not mean a guarantee of non-immovable property or money guarantee. The Layha, Introduction, section 3. 
19 Imam is the head of Taliban, Mullah Muhammad Umar and Na’ib Imam is his deputy. The Layha, Introduction, 
section 1.   
20 See, Layha, section 10. In case no qadi is appointed in a province,  
21 Section 23 allows the burning of private vehicles if used for transportation of goods or other service of ‘infidels’. 
22 Ibid., section 25. 
23 Ibid, section 11. There is no other punishment for them.  







There is no other option for the qadi. There is some confusion about supply drivers: section 24 


allows their killing on the spot and under section 11 they get death sentence from the district 


qadi. Section 26 authorizes the killing of contractors who recruit labourers or other workers.   


The fate of a non-Muslim combatant detainee can only be decided by the Imam or his 


deputy who may choose between execution or exchange or releasing them without any condition 


or ransom.24 Under S. 13 if the Mujahidin took hostages and during their transportation to a 


secure place came under attack, they should kill them if these were enemy combatants or 


officials. But if the Mujahidin were not sure about the identity of the hostages, they shall not be 


killed, even if it meant that they be freed. Regarding the treatment of detainees, section 15 


provides that the Mujahidin should not torture them by starvation, thirst, hot, and cold even if 


they deserve death sentences or any other ta‘zir punishment.25  


The fate of all the categories mentioned above may be summarized: Firstly, soldiers, 


police and other officials of the Afghan regime may be released without any condition or 


exchanged or released after they provide a credible guarantee but they cannot be ransomed and 


the governor has to decide their fate. They may only be executed or given ta‘zir punishment if 


authorized by the Imam or his deputy or the provincial qadi but the governor has to decide the 


same if no qadi is appointed. It means that the governor is the authority in these matters; 


secondly, all types of contractors, suppliers, drivers, personnel of security companies,26 even 


those contractors who recruit workers, are either killed or summarily executed or given death 


                                                            
24 See, Layha, section 12. 
25 According to section 16 ta‘zir punishment can only be given by the Imam or his deputy or qadi. The same section 
mentions that if a district qadi wants to give death sentence as a ta‘zir punishment, he must get the approval of 
provincial qadi, and if there is no provincial qadi, the governor is authorized to deal in matters of death and ta‘zir. 
26 It is important to note that Private Military Contractors (PMCs), also known as Private Military Firms (PMFs) – 
that are mostly employed in Iraq and Afghanistan, and despite their employment in (more often than not) combat 
action role (such as securing military logistic lines/ oil lines or interrogation of detainees), are not covered by the 
existing modern day IHL, reflecting the grey area of the law. 







sentences by the qadi if arrested; thirdly, the fate of a captured foreigner non-Muslim combatant 


is decided by the Imam or his deputy, who may authorize his execution or exchange or release or 


ransom; finally, hostages who are suspected to be enemy combatants or other officials can be 


killed if during their transportation to a secure place the Mujahidin come under attack. 


 


Evaluation under Islamic jus in bello: the Layha vs. Islamic Law 


There are three points worth commenting from an Islamic jus in bello perspective: First, what is 


the fate of POWs in classical Islamic law as well as Islamic military history? Secondly, can the 


punishment of ta‘zir be given to any detainee under Islamic law? Finally, can contractors, 


suppliers, carriers, drivers, and personnel of security companies be summarily executed or 


sentenced to death by a qadi if taken captives? 


1. The Fate of POWs in Islam 


There is disagreement among the Muslim jurists of various schools of thought regarding the fate 


of POWs in Islam.27 We will briefly explain interpretation of the relevant verses of the Qur’an, 


                                                            
27 Secondary works on Islamic jus in bello usually give some space to the issue of POWs but such works are not 
comprehensive. A good work is Gerhard Conrad, “Combatants and Prisoner of War in Classical Islamic Law: 
Concepts Formulated by Hanafi Jurists of the 12th Century”, Revue De Droit Penal Militaire et de Droit de la 
Guerre, Vol. XX (3-4) (1981), pp. 271-307. This work is exclusive but not exhaustive on POWs in Islam and fails to 
elaborate the complex rules regarding the POWs and the reasons behind the differences of opinions among the early 
Muslim jurists. Another noteworthy work is Khaled Abou El Fadl, “Saving and Taking Life in War: Three Modern 
Muslim Views”, The Muslim World, Vol. LXXXIX (2), (1999), pp.158-180. This works discusses the work of three 
modern scholars of the 20th century; Syed Sirajul Islam, “Abu Ghraib: Prisoner Abuse in the Light of Islamic and 
International Law”, Intellectual Discourse, Vol. 15, No. 1, pp. 15-35 at 15-19. Works that are based on secondary 
sources include, Yadeh Ben Ashoor, “Islam and International Humanitarian Law”, International Review of the Red 
Cross, No. (722) (March-April 1980), 1-11, especially 3-7; and secondly, Troy S. Thomas, “Prisoners of War in 
Islam: A Legal Inquiry”, Muslim World, Vol. 87, (January 1997), 44-53.  The first article briefly discusses the 
interpretation of Qur’anic verses regarding POWs. Unfortunately, the author does not give references of many works 
discussed in his article. In the second work the author has given a summary of Islamic law regarding POWs. A 
recent work in Arabic language is ‘Ameur al-Zemmali (ed.), Maqalat fi al-Qanun al-Duwali al-Insani wa al-Islam, 
(n.p.: ICRC, 2007) 2nd edn. This publication has put together 15 essays previously published in the International 







the sayings and the conduct of the Prophet Muhammad (Peace Be Upon Him) and his successors 


regarding POWs, and the opinions of prominent classical Muslim jurists.28 Taking captives is 


legal in the Qur’an. Verse 9:5, which says, “[A]nd take them captive, and besiege them”29 and 


verse 47: 4 which says, “And then tighten their bonds.” Muslim jurists agree that their fate is left 


to the political authority as he sees fit in the best interest of the Muslim community. However, 


they split as to the choices that are available to the Muslim state to terminate their captivity. The 


various options the Muslim jurists mention include execution, exchange, releasing gratis or on 


conditions, ransom, and enslavement. According to the majority of Muslim scholars – Malikites, 


Shafites, Hanbalites, Shi‛ide, Zahirites and Awza‘i, the political authority has the following 


options: execution, enslavement, ‘mann’ (releasing them gratis), and ‘fida’ (ransom or releasing 


after a condition or a promise).30 The Malikites add to this the imposition of jizyah (pool-tax) on 


them.31 The Hanafi jurists agree on execution, enslavement, and setting them free with the 


condition that they should pay ‘jizyah’ (poll-tax) but there is disagreement on ransom.32 Imam 


                                                                                                                                                                                                
Review of the Red Cross on the various aspects of Islamic jus in bello and in some cases its comparison with 
international humanitarian law. A comprehensive treatment of the subject is done by Ameur Zemmali, Combatants 
et prisonniers de guerre en droit islamique et en droit international humanitaire (Combatants and Prisoners of War 
in Islamic Law and International Humanitarian Law), Pédone, Paris, 1997. 
28 For a comprehensive treatment of the issue of POWs in Islam, see, this author’s, “The Protection of Prisoners of 
War in Islam”, Islamic Studies, forthcoming. 
29  9:5.  


30 Muhammad al-Sharbini al-Khatib, Mughni al-Muhtaj’‘ala hharh al-Minhaj, Matb‘a al-Halabi, Cairo, 1933, Vol. 


4, p. 228; M. Ahmad b. ‘Ali b. Ahmad b. Hazm, Al-Muhallah, Tab‘a Munir al-Dimishiqi, Cairo, 1352 A.H., Vol. 7, 


pp. 309, 346. 


31 Muhammad b. Ahmad b. Rushd, Bidayat al-Mujtahid, trans., Imran A. K. Nyazee, Garnet Publishing Ltd., 


Reading,1994, Vol. 1, p. 456; Muhammad b. Ahmad b. Juzii, al-Qawanin al-Fiqhiyya, Dar al-Kutub al-‘Ilmiya, 


Beirut, n.d., p. 99; Ahmad b. Idris al-Qarafi, Al-Furuq (along with Idrar al-suruq  ‘ala Anwa’ al-Furuq), Dar al-


m‘rifa, Beirut, n. d., Vol. 3, p. 17.   


32 ‘Alauddin Abu Bakr al-Kasani, Bada’i‘ al-Sana’i‘, Dar Ehia al-Tourth al-‘Arabi, Beirut, 2000, Vol. 6, p. 94. 







Abu Yusuf33 and M. Ibn al-Hasan al-Shaybani34 allow ransom.35 The Qur’an mentions the fate 


of POWs in 47:4 which says:  


Now when you meet [in war] those who are bent on denying the truth, smite their necks until 


you overcome them fully, and then tighten their bonds; but thereafter [set them free,] either 


by an act of grace or against ransom, so that the burden of war may be lifted: thus [shall it 


be].   


This verse makes execution illegal and makes captivity a temporary affair, and which must give 


rise to either unconditional or conditional freedom or freedom bought with ransom.36 Thus, the 


political authority has the option of releasing prisoners against ransom, or setting them free 


without any ransom. This is supported by the instructions of the Prophet (PBUH) which he made 


while conquering Makkah,"Slay no wounded person, pursue no fugitive, execute no prisoner; 


and whosoever closes his door is safe."37 ‘Ali b. Abi Talib (d. 40/661), Al-Hasan b. al-Hasan 


(d.110/728), Hammad b. Abi Suliman (d.120/737),38 Muhammad b. Sirirn (d.110/728), Mujahid 


b. Jabr Mawla (d.103/721), ‘Abd al-Malik b. ‘Abd al-‘Aziz b. Jurayj (d.150/767), ‘Ata b. Abi 


                                                            
33 Ya‘qub b. Ibrahim Abu Yusuf, Kitab al-Kiraj, Maktabh Farooqia, Peshawar, n. d., p. 378. 


34 See, Muhammad b. al-Hasan al-Shaybni, Kitab al-Siyar al-Kabir, Sharh (commentary) Abu Bakr al-Sarkhasi, ed., 


‘Abdullah M. Hasan al-Shafi‘i, Dar al-kotob al-‘Ilmiya, Beirut, 1997, Vol. 4, p. 300.  


35 Kasani, Bada’ i‘, 6: 95. 


36 Verses 8: 67-68, passed censor on the Prophet (PBUH) because no revelation attesting to it being lawful had been 
sent to him and because the companions were tempted by ransom. However, as is mentioned in these verses ransom 
was legalized. “Enjoy, then, all that is lawful and good among the things which you have gained in war, and remain 
conscious of God: verily, God is much-forgiving, a dispenser of grace.” 
37 Abu al-‘Abas Ahmad b. Jabir al-Baladhuri, Kitab Futuh al-Buldan, trans. Philip Khuri Hitti, Columbia University, 


New York, 1916, Vol. 1, p. 66. 


38 Shaybani, Kitab al-Siyar al-Kabir, Vol. 3, p.124. Shaybani mentions that al-Hasan only allowed the execution of 


POWs during war while Hammad b. Abi Suliman used to condemn their execution after the war. At 3:124. 







Rabbah (d.114/732) 39 and Abu ‘Ubayd b. Salam were against the execution of POWs.40 


According to ‘Imaduddin Isma‘il b. ‘Umar b. Kathir (d.774/1373), “[T]he head of Muslim state 


has to chose between mann and fida’ only. His [POW’s] execution is not allowed.”41 Ibn Rushd 


(d.594/1198) mentions that “A group of jurists maintained that it is not permitted to execute the 


prisoners. Al-Hasan b. Muhammad al-Tamimi (d.656/1258) has related that there is a consensus 


(ijma‛) of the Companions on this [that POW shall not be executed].”42  


In all the wars of the Prophet (PBUH) only three POWs were executed. Thus, only ‘Uqbah b. 


Abu Mu‘it was executed out of 70 captives of Badr43 for his crimes against the Prophet (PBUH) 


and Muslims in Makka.44 The second was Abu ‘Izzah al-Jumahi in Uhd.45 The third POW was 


‘Abdullah b. Khatal who was executed on the day Makkah was conquered.46 All of them were 


executed for the heinous crimes they had committed against the Islamic State before their 


captivity and were wanted criminals in the Muslim State. It should be very clear now that it was 


never an established rule at the time of the Prophet (PBUH) that POWs be executed. Probably 


                                                            
39 Abu Bakar al-Jassas, Ahkam al-Qur’an, Sidqi M. Jamil (ed.), Dar al-Fikr, Beirut, 2001, Vol. 3, 582. 


40 Abu ‘Ubayd b. Salam, Kitab al-Amwal, trans. Imran A. K. Nyazee, Garnet Publishing Ltd., Reading, 2002, pp. 


120, 121. 


41 ‘Imaduddin Isma‘il b. ‘Umar b. Kathir, Tafsir al-Qur’an al-‘Azim, Matba‘ al-Manar, Cairo,1346 A.H., Vol. 4, p. 


221. 


42 Ibn Rushd, The Distinguished Jurist’s Primer, 1: 456. 


43 It is said that al-Nadr b. al-Harith was killed in captivity. According to Ibn Kathir, al-Nadr was killed during the 
war.  See, Isma‘il b. ‘Umar b. Kathir, al-Bidaya wa al-Nihaya, maktaba al-Ma‘rif, Riyadh, 1966, Vol. 3, p. 35. 
44 Abu ‘Ubayd, Kitab al-Amwal, 130, n. 24. 
45 He was set free in Badr on the condition that he will stop his blasphemous poetry against Islam and shall not fight 
the Muslims again. He breached his promise and requested once again for pardon but this time he was executed. 
See, Abu Bakr b. Ahmad al-Sarkhasi, Kitab al-Mabsut, ed., Sabir Mustafa Rabab, Dar Ihya al-Turath al-‘Arabi, 
Beirut, 2002, Vol. 10, p. 26. 
46 He was a Muslim living in Madinah but killed an innocent Muslim, reverted into the pre-Islamic faith, embezzled 
public money, bought two concubines who would do blasphemous poetry, and started a campaign against Islam. 
There were many other wanted criminals for the Muslim State but they were all pardoned on their request.  







Al-Hasan b. Muhammad al-Tamimi has struck a chord when he proclaimed that the companions 


of the Prophet (PBUH) were unanimous on the prohibition of the killing of POWs.47 This is the 


opinion of an overwhelming number of classical jurists.48 The pro-execution jurists have given 


the execution of the combatants of Banu Quraydha as an example to support their point. But can 


the decision of an arbitrator chosen by the Banu Quraydha to decide the dispute between them 


and the Muslims be an example of executing POWs; can a single incident be treated as a general 


rule; and can the ruling of an arbitrator be accepted as the general and established conduct of the 


Prophet (PBUH) and his successors? Our answer is in the negative. The Banu Quraydha betrayed 


the Muslims during the battle of Ahzab (Arabic, lit. coalition) by breaching the treaty between 


the two sides (Muslims and Banu Quraydha) and supported the large anti-Muslim coalition 


headed by the non-Muslims of Makka. This was against the treaty they had with the Muslims 


which stated that both sides shall defend the city together against any external attack. Once the 


battle was over, both sides agreed to refer the matter to an arbitrator. Banu Quraydha was given 


the choice to choose an arbitrator and they chose Sa‘d b. Mu‘ad who was their former ally and 


who knew the Jewish law. He decided that their combatants should be executed and their women 


and children shall be enslaved in accordance with the Jewish law. According to King James 


Version: 


                                                            
47 See, Shaybani, Kitab al-Siyar al-Kabir, 2: 261. Ibn Rushd agrees with this opinion 


48  This is also the opinion of great many classical jurists such as ‘Abdullah b. ‘Umar (d.73/692), al-Hasan al-Basri 
(d.346/957), ‘Ata, Dhhak b. Muzahim al-Hilali (d.100/718) and Ismail b. ‘Abdul Rahman known as al-Sudi 
(d.127/744). Ibn Rushd agrees with this opinion. See, his, Bidaya al-Mujtahid, 1: 369. According to Shi‘a 
jurisprudence, the Imam has only three options: mann, fida’ (ransom either for money or exchanging with enemy’s 
POWs) and enslavement. The Shi‘a jurists consider execution illegal in captivity. See, Najmuddin al-Muhaqiq al-
Hilli, Shara’i‘ al-Islam, Syed Sadiq al-Sherazi, (ed.) ,Dar al-Qari, Beirut, 2004, Vol. 1, p. 251; and Sa‘id b. Habbat 
al-Rawandi, Fiqh al-Qur’an, al-Siyad Ahmad al-Husaini, Matba‘a Ayatullah, (ed.), Qum, 1405 A.H., Vol. 1, p. 347; 
Zeinuddin b. ‘Ali al-Shahid al-Sani, Al-Rawdah al-Bahiyah fi Sharh al-Lum’ah al-Dimashqiyah, Dar Ihya al-Turath 
al-‘Arabi, Beirut,1983, Vol. 1, p. 222.  







When thy Lord hath delivered it unto thy hands, thou shalt smite every male therein with the 


edge of the sword. But the women, and the little ones, and the cattle, and all that is in the 


city, even all the spoil thereof, shalt thou make unto thyself.49  


It is clear that if they had triumphed over the Muslims they would have dealt with them exactly 


in the same manner. To sum up this discussion, we conclude that POWs shall never be executed 


and the situations in which three of them were executed in the life of the Prophet (PBUH) was 


because of the crimes those individuals had committed against the Muslim state or its citizens 


before their captivity. According to Abu Yusuf Ya‘qub b. Ibrahim (d.183/798) and Imam Abu 


Bakr al-Sarkhasi, only the head of the Muslim state can decide to execute a particular POW 


[even if he is guilty of crimes against the State].50 Imam Sarkhasi insists that even the 


commander-in-chief of the army cannot decide to execute a POW.51 The reason is that execution 


of a prisoner of war is not a rule and to be a prisoner is not an offence per se. In other words, 


execution of a prisoner of war is an extraordinary act – an act of siyasa52 (only exercised by the 


                                                            
49 See, King James Version, Denterouomy, Gideons International, New York,1987, 20: 10-14, p. 230; see also, The 


Holy Scriptures According to the Mosoretic Text, The Jewish publication Society, Philadelphia, 1953, p. 237; and 


Good News Bible (today’s English Version), Harper Collins, Glasgow, 1976, p. 191. Although they were punished 


for their treachery but this is how the people of a besieged city are treated when captured by Jews. 


50 Abu Yusuf, Kitab al-Kharaj, pp. 378, 380.  


51 Shaybani, Kitab al-Siyar al-Kabir, Vol. 4, pp. 313-14. 


52 ‘Siyasa’ means, literally, ‘policy’ and it comprises the whole of administrative justice which is dispensed by the 


sovereign and by his political agents, in contrast with the ideal system of the Shari‘ah which is administered by the 


qadi. The mazalim courts and the institution of muhtasib (ombudsman) are examples of ‘siyasa’ in the early justice 


system of ‘Abbasid. 







head of the Muslim state) and not an ordinary offence.53 It is important to mention that the 


Geneva Convention III Relative to the Prisoners of War of 1949 adopts a similar view in its 


Article 85 which gives the Detaining Power the right to prosecute a prisoner of war for acts 


committed prior to his captivity against (the Detaining power’s) law. Under Article 118 of the 


Geneva Convention III prisoners of war shall be released and repatriated without delay after the 


cessation of active hostilities.54  


2. The Conduct of the Prophet (PBUH) Regarding POWs 


The conduct of the Prophet (PBUH) and his successors regarding the termination of captivity of 


POWs is very important. There are many incidents of releasing them gratis such as the release of 


Thumama b. Athal as well as 80 Makkan fighters.55 Similarly, all the fighters of Hawazin, 


Hunayn, Makka, Banu al-Mustalaq,56 Banu al-Anbar, Fazara, and Yemen were set free gratis.57 


Abu Bakr – the first successor of the Prophet (PBUH), released Al-Ash‘as b. Qays (d.35/656). 


                                                            
53 See, M. T. al-Ghunaymi, “Nazratun ‘Aammah fi al-Qanun al-Duwali al-Insani al-Islami”, in Maqalat fi al-Qanun 


al-Duwali al-Insani, ed., Ameur al-Zemali, ICRC, n.p., 2nd ed., 2007, p. 48. 


54 See also, Articles 109 and 111 of Convention III of 1949. 


55 Muslim, Sahih, Vol. 3, p. 1442, hadith no. 1808; Yahya b. Sharaf al-Nawawi, Sharh Sahih Muslim, Matba‘ 


Mahmud Tawfiq, Cairo, n. d., Vol. 7, p. 463. 


56 The captives of Mustaliq were first distributed among the companions but later, when the Prophet (PBUH) 


married Juwayriya bt. al-Harith (d. 50/670), the daughter of the leader of the tribe, the companions set the captives 


free. According to authentic report, her father got her released but she subsequently married the Prophet (PBUH) 


upon her release. See, Shibli Nu‘mani & Syed Suliman Nadawi, Sirat al-Nabi, al-Faisal Nashiran-i-Kutub, Lahore, 


n. d., Vol. 1, pp. 252-53. 


57 Abu ‘Ubayd, Kitab al-Amwal, pp. 116-120. 







‘Umar – the second successor, pardoned Hormuzan (d.23/643) – an Iranian commander.58 Abu 


‛Ubayd argues that ransom was taken only from the POWs of Badr and was never taken again. 


Later on his conduct was to pardon prisoners. “The later precedent from the Prophet (PBUH) is 


to be acted upon”, he says the practice of pardoning by the Prophet (PBUH) came after Badr.59 


This view has the support of ‘Abdullah b. ‘Abbas (d.68/687), ‘Abdullah b. ‘Umar, Hasan al-


Basri, and ‘Ata b. Abi Rabah. This shows that the general practice of the Prophet (PBUH) and 


his successors was to set POWs free without any condition, ransom or anything else. According 


to Abu ‘Ubayd, the Prophet (PBUH) did not practice enslavement. ‘Umar b. al-Khattab bought 


the slaves of pre-Islamic times and returned them to their relatives.60  


 Thus, the established practice of the Prophet (PBUH) and his successors was to release 


POWs free. Ransom was taken only once and execution is only for crimes liable to death penalty 


when committed against the Islamic state before captivity. Now what about the Layha which 


considers execution as one of the options for some captives (such as, Afghan soldiers, police, 


security officials and foreign soldiers); the only punishment for others (such as contractors, 


suppliers, carriers, drivers, personnel of security companies); and the killing of hostages if 


suspected to be enemy combatants and could not be transported to a secure place because of 


some attack. Our conclusion is that this rule of the Layha has no basis in Islamic law. 


3. The Fate of Contractors, Suppliers, and Drivers etc 


                                                            
58 Some 6,000 combatants of Hunayn were not only set free but each one of them was given a special Egyptian suit 
as well. See, Nu‘mani & Nadawi, Sirat al-Nabi,, Vol. 1, p. 368. ‘Umar b. al-Khattab ordered Abu ‘Ubayda – his 
commander, to release the captives of Tustar. See, Baladhuri, Futuh al-Buldan, trans. Murgotten, Vol. II, p. 119. 
‘Umar also wrote to his commander to release the captives of Ahwaz and Manadhir when these were captured. 
Baladhuri, Futuh, pp. 112-114. 
59 Ibid., pp. 116, 120. 


60 He paid 400 dirhams or five camels per slave and set them free and said, “An Arab shall not be enslaved. See, 
Abu ‘Ubayd, Kitab al-Amwal, 135. The enslavement of the women and children of Banu Quraydha was the result of 
arbitration and the Prophet (PBUH) did not enslave the POWs of other battles. 







Under Islamic law, these categories are considered as servants. They do not participate in 


hostilities and their killing is strictly prohibited in Islamic law. It is reported that when the 


Prophet (PBUH) saw the body of a slain woman among the dead in the battle of Hunayn. “Who 


killed her?” he asked. The companions answered: “She was killed by the forces of Khalid ibn al-


Walid.” The Prophet (PBUH) asked one of them, “Run to Khalid! Tell him that the Messenger of 


God forbids him to kill children, women, and servants.”61 The Prophet (PBUH) is also reported 


to have prohibited, in the strongest possible words in the Arabic language, the killing of women 


and servants: “Never, never kill a woman and a servant.”62 From the above it is very clear that 


the killing of these persons (i.e., contractors, suppliers and drivers and so on) in ambush or 


giving them death penalty in captivity is against Islamic law and Islam shall not be blamed for 


this brutal rule invented by the Taliban. In addition, the Taliban have been changing the 


punishment for contractors, suppliers, and drivers. The 2006 edition of the Layha allowed their 


punishment by beating or imprisonment. Their killing was only allowed if they could not be 


captured. Moreover, their captivity would be terminated by either exchanging them or ransom or 


some (unknown) punishment (but not death).63 There was no death penalty in captivity or when 


they did not resist arrest. The 2009 edition of the Layha mention for the first time that 


contractors, drivers or other workers if arrested during transportation be given ta‘zir punishment 


or exchanged or released gratis or released after credible guarantee by the governor. Ransoming 


                                                            
61 Al-Tabrezi, Mishkat al-Masabih, al-Maktab al-Islami, Cairo, n. d.), hadith no. 3955; Ibn Majah, Sunnan, Dar 
Ehya Al-Turath Al-‘Arabi, Beirut, n. d., Vol. 2, p. 101. For details, see, my, “Suicide Attacks and Islamic Law”, 
International Review of the Red Cross, 90:869 (March 2008), pp. 71-89, at 85.  
62 Ibn Majah, Sunnan, Vol. 2, p. 948, hadith no. 2842; Imam al-Nasa’i, al-Sunnan al-kubra, Dar Al-Kotob Al-
Elmyia, Beirut, n. d., Vol. 5, p. 187, hadith nos. 8625 and 8626; Abu Bakr al-Baihaqi, al-Sunnan al-kubra with al-
Jawhar al-Naqi, Dar al-Fikr, Beirut, n. d., Vol. 9, p. 83. This hadith is also quoted with slightly different wording in 
Abi Ja‘far al-Tahawi’s Sharh Ma‘ni al-Asa’r, Dar Al-Kotob Al-‘Ilmia, Beirut, n. d., Vol. 3, p. 222.    
63 See, The Islamic Emirate of Afghanistan Rules for the Mujahidin, (August 2006), sections 10 & 11.   







was prohibited. Execution was to be authorized only by the Imam or his deputy.64 Thus, 


execution for this category of captives was innovated for the first time in 2009 but required the 


permission of the Imam, yet was attributed to Islamic law.65 In the 2010 edition of the Layha 


contractors, suppliers, drivers, and personnel of security companies were treated as a different 


category than Afghan army officials. They face death whenever the Mujahidin were able to 


strike at them.66 On arrest the only punishment is death.67 In the new edition execution was 


given in the hands of the Mujahidin failing which to the qadis (judges). The Imam has delegated 


his authority which he exercised since May 2009 to his soldiers and judges. To schematize, the 


punishment for this category in 2006 was beating or imprisonment; in 2009 they were treated at 


far with Afghan soldiers and there was a remote possibility of execution if authorized by the 


Imam; in 2010 the mujahidin are supposed to kill them in ambush, and if arrested, the qadi has to 


give them death sentence. There is no need of any control by the Imam or his deputy.68 The 2010 


rule has no equivalence in cruelty because it does not treat such persons as POWs or captives 


entitled to any privileges. Thus, in a period of four years the rules (which are claimed every time 


to be based on Islamic law) were changed three times. These rules have no Islamic basis 


whatsoever as explained above and if the first rule was Islamic, then why was it modified; in 


addition, if the second one was Islamic, why was it changed for the third time?           


 


                                                            
64 See, The Islamic Emirate of Afghanistan Rules for the Mujahidin, (May 2009), sections 8, 20 & 21. The same was 
the punishment for Afghan National Army members. In case the captive was a commander, a district head, or a high 
ranking official or a foreigner Muslim, then the authority for all the above options is vested in the Imam or his 
deputy (S. 8).  
65 See, The Islamic Emirate of Afghanistan Rules for the Mujahidin, (May 2009), preamble, pp. 2-4. 
66 See, Layha, section 24 & 25. 
67 Ibid., sections 11, 24 &25. 
68 In IHL contractors who supply to the army as well as drivers are treated as POWs under Article 4(4) of the 
Geneva Convention III of 1949.  







4. Is Ta‘zir Punishment an Option for the Political Authority for Termination of Captivity in 


Islamic Law? 


Above we have described the various options available to the political authority for termination 


of captivity of POWs but the Layha prescribes the punishment of ta‘zir for POWs as well. Taz‘ir 


as a punishment for POWs appeared for the very first time in Islamic legal and military history in 


the May 2009 edition of the Layha. It was mentioned in sections 8, 20 and 21 as a punishment 


for Afghan soldiers, contractors and drivers.69 Sections 10, 15 and 16 of the 2010 edition 


mention taz‘ir punishment.70 Section 15 says that although mistreatment of captives is prohibited 


but the Mujahidin should execute death or any taz‘ir punishment. Section 16 is somewhat vague: 


On the one hand it says that only the Imam or his deputy or the provincial qadi are authorized to 


give a taz‘ir punishment and the district qadi must take the permission of the provincial qadi in 


case of taz‘ir punishments. The governor exercises the powers of the provincial qadi if the qadi’s 


seat is vacant. One thing is not clear: when a provincial qadi or governor can authorize the 


punishment of taz‘ir then what is the role of the Imam or his deputy? Moreover, as we will 


explain below the punishment of taz‘ir for POWs is a pure Taliban’s invention and can never be 


found in any classical or modern treatise or text of Islamic jus in bello.  


The punishment of taz‘ir constitutes an important place in Islamic criminal justice 


system. However, before discussing taz‘ir it is important to discuss all categories of punishments 


in Islam. There are four categories of crimes in Islam: hudud, qesas, taz‘ir and syasa. Hudud 


                                                            
69 In the 2009 edition Taz‘ir punishment under section 8 was vested in the governor or the Imam or his deputy 
depending on the rank of the captive. Under sections 20 and 21 of the same edition this authority was vested in the 
governor.   
70 Section 10 is about the options available for dealing with members of Afghan National army, police, and other 
state personnel. Taz‘ir is not mentioned initially among the options but in the end of the section it says that only “the 
Imam, his deputy or the provincial qadi, are authorized to award death sentence or taz‘ir.” Section 15 







crimes are punishable by a hadd,71 which means that the penalty for them is prescribed by the 


Qur’an or by the Sunna. Qesas crimes are not given a specific and mandatory definition or 


penalty in the Qur’an. Its meaning and contents are shaped by state legislation, judicial decisions 


and legal doctrine.72  


The third category is known as syasa. Its full name is ‘al-syasa al-shari‘yya (the 


administration of justice according to the shari‘ah). Unfortunately, many authors do not mention 


syasa.73 This is, however, not appropriate as throughout Islamic legal history the head of the 


Muslim state always had discretionary powers under ‘syasa’.74 


                                                            
71 According to Ahnaf, there are only five hudud crimes. They are: Sariqa (theft), Haraba (highway robbery), Zina 
(adultery/fornication), Qadhaf (slander), and Shorb al-Khamar (drinking alcohol). Other Sunni schools of thought 
add two more to this list, i.e., Ridda (apostasy) and Baghi (transgression). Prosecution and punishment for hudud 
crimes are mandatory.  
72 The qesas crimes include: murder; voluntary homicide; involuntary homicide; intentional crimes against the 
person; and unintentional crimes against the person.  
73 For example, see, M. Cherif Bassiouni, “Crimes and the Criminal Process” , Arab Law Quarterly, Vol. 12, (1997), 
p. 269; David F. Forte, “Apostasy and Blasphemy in Pakistan”, Conn. J. Int’l L. Vol. 12 (27) (1994-1995), p. 43; 
Mashood A. Baderin, “Effective Legal Representation in “Shari‘ah” Courts as a Means of addressing Human Rights 
Concerns in the Islamic Criminal Justice System of Muslim States”, YIMEL, Vol. 12 (2005-2006), pp. 140-152. 
However, see, Saeed Hasan Ibrahim, “Basic Principles of Criminal Procedure under Islamic Shari‘a”, in M. A. 
Haleem, A. D. Sherif & Kate Daniels, (ed.), Criminal Justice in Islam: Judicial Procedure in the Shari‘a, I. B. 
Tauris, London: New York, 2003, p. 22. 
74 Muslim jurists expounded the sphere of the Islamic legal system that was fixed and left the part that was flexible – 


changing with the times, according to the needs of the Muslim community, to the Imam (the head of the Islamic 


state). It is this function that the ruler carried out through a policy called ‘al-syasa al-shar ‘iyya’. A typical example 


of syasa offence given by Ahnaf is the crime of apostasy. For some interesting discussion of syasa, see, Imran A. 


Nyazee, Theories of Islamic Law, IIIT & IRI, Islamabad, 1995, 2nd reprint 2005, pp. 111-2. Unfortunately, very few 


books are written specifically on syasa. See, Ibn Taymiyya, al-Syasa Al-Shar‘iyya, Dar al-Kutub Al-‘Arabiya, 


Beirut, 1386 A. H., trans. Omar A. Farrukh, Ibn Taimiya on Public and Private Law in Islam, Khayats, Beirut, 1966, 


and Ibn Al-Qaim, Al-Turuq al-Hukmiya fi Al-Syasa Al-Shar‘iya, Matba‘t Al-Sunnah Al-Muhamaddiya, n. d.    







Ta‘zir literally means deterrence. Technically it means the power of the qadi to award 


discretionary and variable punishment.75 Taz‘ir offences are those that are not included in either 


of the above three categories. “They comprise conduct that results in tangible and intangible 


individual social harm and for which the purpose of the penalty is to be corrective,”76 and that is 


precisely the meaning of the word taz‘ir. Penalties for taz‘ir may be imprisonment, physical 


chastisement, compensation, and fines or a combination of any two of these penalties. The 


prosecution and penalty of taz‘ir offences are discretionary as opposed to hudud which are 


mandatory. No taz‘ir penalty can be greater than a hadd penalty.  


Muslim jurist of all the four Sunni as well as Shi‘a schools and their sub-schools have 


never prescribed taz‘ir as the punishment for POWs. They have never discussed it in their 


treatises on Islamic jus in bello. Taz‘ir is only found in books of Islamic criminal justice system 


and its penalty is discretionary in nature to be given by the judge. In the Layha, taz‘ir penalty is 


imposed by the Imam or his deputy or the (provincial) qadi and a taz‘ir punishment does not 


include ransom or fine.77 If taz‘ir as a punishment is accepted for captives (which we have 


submitted, is wrong), then what have the Imam or his deputy to do with its application. The 


Taliban have not only created a new and novel category of punishment in their Layha but its 


application is also done in a novel way. Taz‘ir as a punishment for POWs has no basis in Islamic 


law. 


5. Legality of Suicide Attacks in the Layha 


                                                            
75 See, this author’s, “Is Zina bil jabr a Hadd, Taz‘ir or Siyasa Offence?: A Reappraisal of the Protection of Women 
Act 2006 in Pakistan”, Yearbook of Islamic and Middle Eastern Law, Vol. 14, (2008-2009), pp. 95-115 at 115. 
76 M. Cherif Bassiouni, “Crimes and the Criminal Process”, Arab Law Quarterly, Vol. 12 (1997), p. 270. 
77 See, the Layha, Introduction, section 2. 







The Layha allows suicide attacks and attaches certain conditions that the Mujahidin should abide 


by: first, the suicide bomber should be trained very well for executing the mission; secondly, 


suicide attacks should be carried out against high value targets; thirdly, the killing of ordinary 


people and damage to property should be avoided as far as possible; and finally, all would be 


suicide bombers must get permission and advice from the provincial authority for carrying out 


suicide attacks. However, this rule does not apply to those Mujahidin who are given special 


programme and permission by the higher authority.78 It is important to note that suicide attacks 


were also allowed in the 2009 edition with the same stipulations.79 Moreover, it reveals that there 


are special agents who are given special instructions by either Mullah Umar or his deputy to 


carry out suicide attacks or other types of attacks.  


One of the special features of conducting hostilities by non-state Islamic actors is that 


their tactics and strategies relies on methods and means specifically prohibited by Islamic law as 


well as IHL. It is impossible for them to conduct warfare without intentionally committing 


criminal breaches of Islamic law as well as the Geneva Conventions. Among the worst of these 


breaches is perfidy. In Islamic law perfidy or treachery is to ‘breach the trust and the confidence 


of the enemy’ and the Prophet (PBUH) and his successors have strictly prohibited it without any 


exception.80 The Prophet (PBUH) is reported to have reiterated this ban on numerous 


occasions.81 In the eighth year after his migration to Madinah, he issued commands to his 


departing army and said, “... Fight yet do not cheat, do not breach trust, do not mutilate, do not 


                                                            
78 The Layha, section 57, pp. 51-52. The Layha uses the terms ‘martyrdom attacks’ instead of ‘suicide attacks’ 
which is the term I prefer. In addition the Layha uses the term ‘martyr mujahid’ for a ‘suicide bomber’.  
79 See, The Layha, 2009 edn., section 41. 
80 For a detailed study of perfidy and ruse, see, my, “The Conduct of the Prophet (PBUH) in War with Special 
Reference to Prohibited Acts”, Insight, forthcoming. 
81 ‘Abd al-Jalil, Shu‘ab al-Iman, MS. Bashir Agha, No. 366, Istanbul, p. 558. 







kill minors.”82 On another occasion, while instructing the army led by ‘Abd al-Rahman b. ‘Awf, 


he said: “... [N]ever commit breach of trust, nor treachery, nor mutilate anybody nor kill any 


minor or woman. This is the demand of God and the conduct of His Messenger for your 


guidance.”83 When Abu Jandal b. Suhayl (d. 18/639) fled to Madinah from the polytheists of 


Makkah, he heard that the Prophet (PBUH) intended to return him to his people in execution of 


the Prophet’s (PBUH) covenant with the latter.84 Abu Jandal stood up among the Muslims and 


asked them if they would return him to the polytheists who would torture him to renounce Islam. 


The Prophet (PBUH) answered, “Treachery is not good for us, even to save a Muslim from the 


law of polytheists.”85  


Islamic law considers any unilateral violation of a treaty by Muslims without informing 


the other party about it as a treachery. The other side must be given due notice of the same 


otherwise the Muslims will be committing perfidy. The Muslim state must abide by the terms of 


the treaty in letter and spirit. It is reported that the Ummayad Caliph Amir Mua‘wiyah was once 


preparing his army to attack the neighbouring Roman Empire, although the peace treaty between 


the two was still in force, for he wanted to attack as soon as it had expired. A companion of the 


Prophet (PBUH), ‘Amr b. ‘Anbasah, considered it treachery to prepare for an attack without 


prior information to the Romans. He therefore hastened to the Caliph shouting, ‘‘God is great, 


God is great, we should fulfil the pledge, we should not contravene it.’’ The Caliph questioned 


him, whereupon he replied that he had heard the Prophet (PBUH) saying, “If someone has an 


                                                            
82 Imam Shoukani, Nail al-Awtar, Ansar Al-Sunnah Al-Muhammadiyya, Lahore, n. d., Vol. 7, p. 246. 
83 Abdul Malik b. Hisham, Al-Sirah Al-Nabawyia, Mustafa Al-Saqa et al. (eds.), Dar al-Ma‘rifah, Beirut, n. d., Vol. 
2, p. 632.  
84 Under the treaty of Hudaybiyya between the Muslims and the Makkans, if a Muslim would run away from Makka 
and join the Muslims in Madinah, he would be returned but if a non-Muslim would leave Madinah and join the 
Makkans he would not be returned. 
85 Ahmad b. Hanbal al-Shaybani, al-Musnad, Mu’asasah Qurtubah, Cairo, n. d.,Vol.  4, p. 323; Abdul Malik b. 
Hisham, al-Sira al-Nabawiyya, Dar Ehya al-Turath al-‘Arabi, Beirut,1415 A.H., Vol. 3, p. 347. 







agreement with another community then there should be no [unilateral] alteration or change in it 


till its time is over. And if there is risk of a breach by the other side then give them notice of 


termination of the agreement on reciprocal basis.”86 The Qur’nic verse says, ‘‘Or, if thou hast 


reason to fear treachery from people [with whom] thou hast made a covenant, cast it back at 


them in an equitable manner: for, verily, God does not love the treacherous.’’87  


Shaybani considers it perfidy if a group of Muslims entered the enemy’s country feigning 


to be the representatives of the Caliph by showing forged documents or without showing them, 


then they are not allowed to kill anyone or take away any property as long as they are in the 


enemy’s state. Thus, if they were given protection, then they shall fulfil their obligations under 


that protection. Similarly, if Muslims pretended to be businessmen but they were planning to 


murder [someone], they shall not kill because they have been granted quarter by the enemy.88  


A suicide attack is a typical example of perfidy or treachery in our discussion because the 


bomber feigns to be a civilian and when he is spared by the enemy’s soldiers and is taken as a 


non-combatant, he blows himself, kills the soldiers. Such an act is treachery or perfidy and is 


strictly prohibited in Islamic law as well IHL.89 Examples include engaging in combat while 


feigning non-combatant status, using non-combatants as shields, using ambulances to carry 


ammunitions or soldiers, feigning to surrender, feigning of sickness, feigning to be civilian. As I 


have explained elsewhere, suicide attacks, which have become the hall-mark of Islamic non-state 


                                                            
86 Shaybani, Kitab al-Siyar al-Kabir, Vol. 1, p. 185. According to Sarkhasi, it means that any act that resembles 
treachery in letter or spirit must be avoided. See also, Imam Termidhi, Sunnan, Gagri Yayinlari, Istanbul, n.d., Vol. 
4, p.143, hadith no. 1580.   


87 Qur’an 8: 58. 
88 Shaybani, Kitab al-Siyar al-Kabir, Vol. 2, p. 66-67. 
89 See, Article 37(1) of Protocol I of 1977. Perfidy is defined as “acts inviting the confidence of an adversary to lead 
him to believe that he is entitled to, or is obliged to accord, protection under the rules of international law applicable 
in armed conflict, with intent to betray that confidence.”  







actors, are strictly prohibited in Islamic law and a suicide bomber might be committing at least 


five crimes according to Islamic law, namely killing civilians, mutilating their bodies, breaching 


the trust of enemy soldiers and civilians, committing suicide,90 and destroying civilian 


properties.91 The single word to describe all of them would be perfidy. 


It is noteworthy that on the one hand the Layha prohibits mutilation of dead bodies92 but 


by allowing suicide attacks it allows live persons to be mutilated, disfigured, or burnt. Killing in 


such a way is strictly prohibited in Islamic law. The only exception in the Taliban’s law on 


suicide attacks is asking the bombers to avoid civilian causalities and damage to properties.93 But 


this cannot be considered as compliance with the principle of distinction under IHL or Islamic 


law because the Taliban do not believe in the principle of distinction. Section 81 of the Layha 


urges the fighters that they should keep their outfit just like the locals. They should keep their 


“hair style, clothing, shoes and other things just like the local people [because] this will allow the 


Mujahidin to protect the local people and will enable them to move freely in any direction.”94 


Now where is the principle of distinction and how could you expect the ISAF forces to 


distinguish between a combatant and a non-combatant? What makes this war so difficult to fight 


                                                            
90 Committing suicides are strictly prohibited in Islamic law. Suicide in Islamic law is intentional self-murder by the 
believer. There is a hadith qudsi – a statement of the Prophet (PBUH) ascribed to God himself – in which he says 
that a wounded man takes his own life. God then says, “My servant anticipated my action by taking his soul (life) in 
his own hand; therefore, he will not be admitted to paradise.” Isma‘il Al-Bukhari, Sahih Bukhari, Dar Sahnun, 
Istanbul, 1992, Vol. 3, p. 32. In another saying of the Prophet (PBUH) he has given a stern warning to a person 
committing suicide, stating that the wrongdoer would be repeating the suicidal act endlessly in hell and would reside 
in hell for ever. Bukhari, Sahih, Vol. 3, p. 212. 
91 For details see, my, “Suicide Attacks and Islamic Law”, 90:869 (March 2008), 71-89. Also available at 
<http://www.cicr.org/web/eng/siteeng0.nsf/html/review-869-p71>; (last accessed 07/07/2010). The perpetrators of 
9/11 in the United States not only committed mass murders but when they disguised themselves as lawful visitors, 
they are guilty of perfidy in Islamic law. 
92 The Layah, section 70. 
93 But see, Said Mahmoudi, “Non-State Islamic Actors and International Humanitarian Law”, unpublished paper 
presented in the Conference in The Hague titled: Perspectives on International Humanitarian Law between 
Universalism and Cultural Legitimacy, 27th November, 2009. 


94 Section 81 corresponds with section 63 of the 2009 edition. The question is that whether disguising like the locals 
will protect them (the locals) or will expose them to dangers is very easy to understand.  



http://www.cicr.org/web/eng/siteeng0.nsf/html/review-869-p71





is when a combatant feigns to be civilian or when the adversary does not know who is the enemy 


and who is not.95 This rule is not only perfidious it is also ridiculous because it exposes the 


genuine civilian population to attacks, and in addition, genuine civilians could not be trusted 


because the confidence of the adversary is breached by the Taliban. It seems as if the Taliban 


have no rules of the game. Or they follow whatever rules suit them and do not follow whatever 


rules do not suit them. In other words, they have the ‘pick N mix’ approach. Thus, their fighters 


commit acts of perfidy in combat but when they overpower the enemy combatants they may 


impose punishments that may also include punishment according to Islamic law, such as 


releasing them gratis because the enemy is already brought under control. Contractors, suppliers, 


drivers, and those working for private security firms are very unlucky as they can be killed in the 


attack or in captivity.    


The methods, means and the tactics used by the Taliban has made the war against them 


unwinnable as it has already taken 10 years for an international force led by the United States but 


they have not yet won the war.    


  


 


                                                            
95 As a matter of fact non-state actors do not follow the principle of distinction which was stressed by the Prophet 
(PBUH) and his successors in their wars. See, my, “The Protection of Women and Children in Islamic Law and 
International Humanitarian Law: A Critique of John Kelsay”, Hamdard Islamicus, Vol. XXV, No. (3) (July-
September 2002), pp. 69-82; and my, “Non-Combatant Immunity in Islamic Law”, under review for possible 
publication in Journal of Islamic Law and Culture. According to a fatwa (legal ruling) issued on February 23rd, 1998 
by the so-called ‘World Islamic Front’ – a group consisting of Usama bin Laden and four other persons representing 
Islamic militant groups in Egypt, Pakistan and Bangladesh, “Killing the Americans and their allies – civilian and 
military – is an individual obligation for any Muslim who can do so in any country …”. In addition, the fatwa is 
urging Muslims “to kill Americans and plunder their money wherever and whenever they find it.” Available at 
<http://www.fas.org/irp/world/para/docs/980223-fatwa.htm > (last accessed, 24/07/2010). The original fatwa is 
undated but was published on February 23, 1998 in Al-Quds al-Arabi, London edition, p. 3, available at 
<http://www.library.cornell.edu/colldev/mideast/fatw2.htm> (last accessed, 24/07/2010). This statement is against 
the Islamic jus in bello.  



http://www.fas.org/irp/world/para/docs/980223-fatwa.htm

http://www.library.cornell.edu/colldev/mideast/fatw2.htm





 Conclusion 


As a non-state actor the Taliban in Afghanistan are bound by IHL. The claim of the Taliban that 


they are the Mujahidin of the Islamic Emirate of Afghanistan suggests that they follow the rules 


of Islamic law regarding the conduct of hostilities. But this is not the case. According to their 


Layha, contractors, suppliers, and drivers should be killed during attacks failing which, death is 


the only punishment they are given in captivity. This is against Islamic law because the Prophet 


(PBUH) has strictly prohibited the death of any servant or employee who is not participating in 


war. The Layha prescribes the punishment of taz‘ir for captives which has never been 


mentioned, both in the classical or modern treatises of Islamic law, as a punishment for captives. 


Muslim jurists discuss taz‘ir as a punishment at the discretion of the judge for common criminals 


who cannot be punished under hudud, qesas, or syasa. In the Layha, taz‘ir punishment requires 


consent of the Imam (the head of Taliban) or his deputy. The Taliban have, therefore, created 


another punishment for captives. The giving of taz‘ir punishment for captives has no basis in 


Islamic law. The Layha allows the execution of POWs as one of the options available to their 


political authority. This is wrong because in Islamic military and legal history execution of 


POWs was never one of the options exercised by the head of Islamic state as he wished. The 


Prophet (PBUH) had executed only three POWs because of their heinous crimes committed 


against the Islamic state before their captivity. Execution of a POW is therefore a rare exception. 


The means and method for conducting hostilities in the Layha are totally against Islamic law 


because the Layha allows acts of perfidy, such as suicide attacks in which a bomber feigns to be 


civilian attacks soldiers or civilians and asking Taliban combatants to wear cloth, shoes, and 


even style their hairs like the local people so that not to be identified by the enemy. This is 


perfidy which is strictly prohibited in both Islamic law as well as IHL. The Layha does not make 







even a passing remark to IHL and is totally against it. The Taliban have not only created novel 


rules in their Layha but have been changing them since they issued their first Layha in 2006. 


They either misinterpret Islamic law or follow what suits them and leaves what does not suit 


them. Surprisingly, they attribute their novel rules as well as punishments to Islamic law, which 


is even more blameworthy. Their grandeur claim that the Layha is based on Islamic law is 


unfounded. They use Islam as rhetoric to serve as a source of unity and mobilization and not as a 


guarantee for compliance with the Islamic law of war. The Layha may be described as a code of 


Taliban’s law for the conduct of hostilities but certainly not a code of Islamic jus in bello.   
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Abstract


This article makes the distinction between self-defence, anticipatory self-defence
and pre-emption. It argues against pre-emption. In the presence of article 39 of the
Charter the case for pre-emption is not convincing and the current international
legal order can deal effectively with the threat of terrorism. The article argues that
certain acts of terrorism may amount to an armed attack, hence necessary and
proportionate force may be used after meeting the outlined criteria.


1. Introduction


The right to self-defence is a natural one known and recognised since time
immemorial. It is available to individuals and, after the emergence of states,
to states as sovereign entities. Individual actors historically have reserved the
right to use force unilaterally to protect and vindicate legal entitlements.1 ‘It is
admitted that a just right of self-defence attaches always to nations as well as to
individuals, and is equally necessary for the preservation of both’.2 For centuries
it was common practice to use force to settle disputes among individuals, tribes
and later on states. ‘Men rush to arms for slight causes or no causes at all, and that
when arms have once been taken up there is no longer any respect for law; divine
or human’.3 There are two fundamental limitations, necessity and proportionality,
on the use of force under customary law since the classic case of Caroline of 1837.4


In the past century, efforts were made to codify these restrictions on the use
of force: the 1928 General Treaty for the Renunciation of War (Kellogg-Briand
Pact), the 1919 Covenant of the League of Nations etc. However, agonised by the
horrors of the Second World War, the international community codified the rules


∗ Niaz A. Shah is a Lecturer in Law, School of Law, University of Hull, UK. I am
enormously grateful to Tony Rogers, Nigel White, Brice Dickson, Noelle Quenivet,
Owen McEldowney and Khurshid Iqbal for their valuable comments. The errors,
however, are all mine.


1 M. Reisman, ‘Criterion for the Lawful use of Force in International Law’, (1985) 10
Yale Journal of International Law 279–285.


2 D. Webster, ‘Letters from US Secretary of State Daniel Webster to British Minister
Mr. Fox’, (1840–41) 29 British and Foreign Affairs Papers 1129 at 1137–38.


3 H. Grotius, ‘De Jure Belli Ac Pacis Libire Tres (Three Books on the Law of War and
Peace) (1625) (Kelsen, trans. 1913).


4 See R. Jennings, ‘The Caroline and McLeod Cases’, (1938) 32 AJIL 82–99; C. Waldock,
‘The Regulation of the Use of Force by Individual States in International Law’, (1952)
2 Recueil Des Cours 451–515.
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96 N. A. Shah


on peaceful settlement of disputes and the use of force in the form of the 1945
Charter of the United Nations.


The constitutive purpose of the United Nations was ‘to save the succeeding
generations from the scourge of war’.5 To realise this lofty ideal, the Charter
laid down that ‘[a]ll Members shall settle their international disputes by peaceful
means’6 and that ‘[a]ll Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes of the United
Nations’.7 The Charter, however, recognises two exceptions to this rule: (a) the
Security Council may authorise the use of force as an enforcement measure8 and
(b) the use of force in self-defence when there is an armed attack against a state
or when such an attack is imminent.9


The purpose of this article is to examine the right to use force in self-defence
as an exception to the general proscription of the Charter on the use of force. It
addresses two questions: (a) when the right to self-defence begins and (b) when
the right to self-defence ends. The first question involves issues such as what
constitutes an ‘armed attack’, the legal status of anticipatory self-defence with
a focus on the Bush doctrine of pre-emption. In substance, this is a question of
‘necessity’: when resort to force is permissible. The second question involves issues
such as when self-defence ends: does it end after the Security Council takes action
or does it continue until the state achieves the objective for using force? This
question centres on ‘who decides’ and is in substance a decision on the principle
of proportionality. The ultimate aim is to find out whether international terrorism
can be dealt with effectively under the Charter regime: articles 51 and 39.


2. Self-defence and Article 51 of the Charter


A great deal has been written on the scope of article 51 but the recent terrorist
attacks of 11 September 2001 in the United States and its response thereto, have
reignited the debate on how to deal with this new wave of terrorism under the
cloak of self-defence. Article 51 of the Charter reads:


Nothing in the present Charter shall impair the inherent right of individual
or collective self-defence if an armed attack occurs against a Member of the
United Nations, until the Security Council has taken measures necessary
to maintain international peace and security. Measures taken by Members
in the exercise of this right of self-defence shall be immediately reported
to the Security Council and shall not in any way affect the authority and


5 United Nations Charter (1945), Preamble, para. 1.
6 Ibid., art. 2(3).
7 Ibid., art. 2(4).
8 Art. 42.
9 Art. 51.
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responsibility of the Security Council under the present Charter to take at
any time such action as it deems necessary in order to maintain or restore
international peace and security [emphasis added].


The simple and traditional interpretation of article 51 seems to be that the
Charter allows the right to use force in self-defence as an exception to its
prohibition on the use of force10 when there is an armed attack against a state.
It does not state that the armed attack must come from another state but the
traditional understanding is that usually one state attacks another.11 Another
requirement of article 51 is that the victim state should report its use of force
in self-defence to the Security Council, which would take necessary measures. It
seems that the right to self-defence is available until the Security Council comes
into action.12 However, article 51 does state that any self-defence measure of
the victim state shall not affect the authority of the Security Council to take any
action it may deem necessary either to maintain or to restore peace and security.
It suggests that the Security Council has the power to take measures whether the
state has reported or failed to report its use of force in self-defence. The Security
Council may add to the measures already taken by the victim state or restrain the
victim state from further action if it serves the purpose of maintaining or restoring
peace and security.


Article 51 contains more than this simple interpretation presents. Scholars of
international law are divided on its scope. There are two schools of thought, the
first follows a restrictive interpretation while the second argues for an expanded
interpretation. Most of the arguments of both schools focus on the semantics of
article 51.


A. Restrictive interpretation


Those who argue for the restrictive interpretation of article 51 focus on the
qualifying phrase ‘if an armed attack occurs’ and what constitutes an ‘armed
attack’. They claim that the use of force under the Charter is expressly limited
to situations where an armed attack has already commenced or occurred. They
believe, in general, that an armed attack means once the armed forces have crossed
the border into another state. They argue that while customary international law
prior to the United Nations Charter may have allowed self-defence in anticipation
of an armed attack in certain circumstances, Article 51 limits the scope of that
right. Self-defence is now only allowed in response to an ‘armed attack’ against
a state and does not include anticipatory self-defence. Any use of force in self-
defence shall be reported to the Security Council immediately, which shall take


10 Art. 2(4).
11 ICJ, Democratic Republic of Congo v Uganda (2005) see Separate Opinion of Judge


Simma; ICJ, Israel Wall Opinion (2004) see paras 138–142.
12 A. Cassese, ‘Terrorism is also Disrupting some Crucial Categories of International


Law’, (2001) 21(5) EJIL 993–908.
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necessary measures. On this interpretation, the right to use force in self-defence
seems an independent but transitory right, until the Security Council comes into
play, and hinges on the occurrence of an armed attack. Apparently, article 51
exhausts the customary right to self-defence.


Professor Kunz argues that article 51 ‘constitutes an important progress by
limiting the right of . . . self-defence to the one case of armed attack against a
member of the U.N.’.13 ‘This right does not exist against any form of aggression
which does not constitute ‘armed attack’ and it ‘means something which has taken
place’.14 Professor Kelsen contends that article 51 restricts the right of self-defence
to instances when an armed attack against members of the United Nations occurs
until the time the Security Council intervenes. ‘This provision restricts the right
of self-defense to the case of an ‘armed attack’ . . . As soon as the Council takes
the measures necessary to restore peace, the competence to interpret the term
‘armed attack’ and to ascertain whether an armed attack exists in a concrete
case, is transferred to the Council. The member states acting under article 51
are, according to article 25, obliged ‘to accept and carry out the decisions of the
Security Council’ in this respect’.15 Professor Glennon submits that ‘Article 51
of the Charter permits the use of force in self-defence’ and only ‘if an armed
attack occurs against a Member of the United Nations’.16 Professor Wehberg
(1951) describes the exception for self-defence as ‘substantially limited’, and that
parties may not invoke the exception except in cases of ‘armed aggression’.17


Professor Gross argues that ‘the wording of Article 51 requires an armed attack
using weapons and that mere threats or declarations are insufficient . . . The
indispensable condition for the exercise of the right of . . . self-defence under
article 51 of the Charter is that ‘an armed attack occurs’.18


B. Expanded interpretation


Contrary to what the restrictive school believes, a significant number of publicists
argue that force may not only be used in self-defence as a response to an armed
attack but it may also be used as a response to an ‘imminent threat’ of an
armed attack. They reason that self-defence is a customary right as well as one


13 J. Kunz, ‘Individual and Collective Self-defence in Article 51 of the Charter of the
United Nations’, (1947) 41 AJIL at 877–8.


14 Ibid.
15 H. Kelsen, ‘Collective Security and Collective Self-defence under the Charter of the


United Nations’, (1948) 42 AJIL 783–796 at 791–792.
16 M. Glennon, ‘The Fog of Law: Self-defence, Inherence, and Incoherence in Article 51


of the United Nations Charter’, (2003) 22 Harvard Journal of Law and Public Policy
16–35 at 20.


17 Cited in L. Hole, ‘Anticipatory Self-defence Under International Law’, (2004) 19
American University International Law Review 96–106 at 81.


18 E. Gross, ‘Thwarting Terrorist Acts by Attacking the Perpetrator or their Commanders
as an Act of Self-Defence: Human Rights Versus the State’s Duty to protect its Citizens’,
(2001) 15 Temple International and Comparative Law Journal 195–245 at 213.
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recognised by the Charter. Customary law lives side by side with conventional law.
Under customary law, anticipatory self-defence is permissible when the threat of
an armed attack is ‘imminent’. The Charter codifies the pre-existing customary
rule of self-defence but does not exhaust it. Hence, the right to anticipatory
self-defence exists and states may rely on customary rule or Charter or both of
them.


Professor Waldock argues that to say self-defence begins only ‘if an armed
attack occurs’ is to go beyond the necessary meaning of the word. It was not the
intention of the drafters to cut down the right to self-defence beyond the narrow
doctrine of the Caroline (1837) incident. In the 1949 Corfu Channel case, the
International Court of Justice ‘did not take a narrow view of the inherent right
of self-defence reserved by Article 51’.19 Professor Bowett asserts that article 51
does not preclude an action taken against an imminent danger.20 Anticipatory
self-defence is necessary and is practiced in today’s world.21


It is a fallacy of the first order to assume . . . that the right has no other
content than the one determined by article 51. Such a view produces a
restricted interpretation of the right not warranted by the Charter. Not
least of the restrictions involved in this view is the construction of article
51, which limits the right of individual or collective self-defence to cases
where an ‘armed attack, occurs. This is a restriction certainly unrecognised
by general international law, which has always recognised an ‘anticipatory’
right of self-defence.22


McDougal and Feliciano, after digging through the preparatory history of the
Charter, conclude that member states did not draw up article 51 to narrow down
the right of self-defence under customary law.23 Professor Schachter cautiously
says that it is erroneous to say that article 51 completely excludes anticipatory
self-defence as it is not clear whether it was intended to cut down the inherent
right to self-defence under customary law.24


In light of the preoccupation with increased but limited autonomy for
regional organisations it is difficult to argue that article 51 in its final
draft form was intended to be a restriction of the customary right of
self-defence in existence before the Charter or that the drafters were


19 See Waldock, loc. cit., fn. 4.
20 D. Bowett, ‘Reprisals Involving Recourse to Armed Force’, (1972) 66 AJIL 1–36 at 13.
21 D. Bowett, ‘Collective Self-defence under the Charter of the United Nations’, (1955–56)


32 BYIL 130–161.
22 D. Bowett, Self-Defence in International Law (1958).
23 McDougal and Feliciano, Law and Minimum World Public Order: The Legal Regulation


of International Coercion (1961).
24 Schachter, O. ‘The Right of States to Use Armed Force’, (1984) 82 Michigan Law


Review. 1620–1646.
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attempting to determine new limits to the circumstances in which a State
could legitimately use force in self-defence.25


The International Court of Justice invariably shied away from addressing the
question of anticipatory self-defence despite the fact that such opportunities were
present. In the case of Nicaragua v United States (1986), the court refrained from
extending its discussion to anticipatory self-defence.


In view of the circumstances in which the dispute has arisen, reliance is
placed by the parties only on the right of self-defence in the case of an
armed attack, which has already occurred, and the issue of the lawfulness
of a response to the imminent threat of armed attack has not been raised.
Accordingly the court expresses no view on that issue.26


However, in his dissenting opinion, Judge Schwebel says:


I do not agree with a construction of the United Nations Charter which
would read article 51 as if it were worded: ‘Nothing in the present Charter
shall impair the inherent right of individual or collective self-defence if, and
only if, an armed attack occurs. . .’ I do not agree that the terms or intent of
article 51 eliminate the right of self-defence under customary international
law, or confine its entire scope to the express terms of article 51.27


In the Democratic Republic of Congo v Uganda (2005), again the International
Court of Justice did not extend its discussion to the question of ‘imminent threat’.
The court should have done so because its guidance would have been informative
and timely given the fact that self-defence is used as a main argument in the
current war on terror. The court referred to its position in the Nicaragua case
that the parties had not raised the issue of a response to an ‘imminent threat’
so it expressed no view on that issue and ‘so it is in the present case’.28 Several
Judges expressed dissenting views arguing that the court should have picked up
the opportunity and discussed the question of anticipatory self-defence.29


The views of different publicists suggest that the Charter codifies the right
of anticipatory self-defence available under customary international law. The
intention of article 51 seems to be to make anticipatory self-defence a statutory
right, not to limit it. What was a common practice acquired the shape of statutory
law after the adoption of the Charter, without diminishing it. The inclusion of the
word ‘inherent’ and the absence of any objection to it by states strongly points
towards this interpretation. Another plausible interpretation seems to be that


25 Ibid
26 Nicaragua v United States of America, ICJ Rep. 1986, para. 194.
27 Ibid., para. 173.
28 Democratic Republic of Congo v Uganda, ICJ Rep. 2005, para. 134.
29 Ibid., See Judge Kooijmans, paras 25–34; Judge Simma, paras 7–15.
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article 51 was designed to accommodate the concerns of Latin American states
regarding regional security arrangements under the Inter-American Reciprocal
Assistance and Solidarity (Act of Chapultepec), 1945. It was neither intended
to limit or deny the customary right of self-defence. The focus was rather
on something else: the regional security arrangements of the Latin American
states.30 Therefore, in my opinion, the customary right remains unaffected and
anticipatory self-defence together with its limits still exists today.


3. What Constitutes an ‘Armed Attack’?


Central to the understanding of the two schools of thought discussed above is
the question: what constitutes an ‘armed attack’? The discussion on the nature
and meaning of an ‘armed attack’ raises two further crucial questions: (a) does an
armed attack comprise an ‘imminent threat’ of attack and (b) can the acts of non-
state actors amount to an armed attack? These questions are discussed below, but
first it is necessary to address what constitutes an armed attack. The Charter does
not define the term ‘armed attack’ nor does any discussion of the term appear in the
records of the San Francisco Conference.31 The meaning of this phrase, however,
has generated a vast literature with little consensus on its definition. There is even
less consensus in the context of activity by international terrorists.32 The restrictive
school follows the argument that armed attack means the physical occurrence of
the attack when the forces of one state cross the border into another state.


A. Does an armed attack include ‘imminent threat’?


In contrast to the view of the restrictive school, the liberal school believes that
an ‘imminent threat’ is included in the notion of an armed attack and states are
allowed to resort to the use of force in self-defence in anticipation, when the
threat is real and imminent. There are two main arguments for the justification of
the use of force in self-defence in the case of an ‘imminent attack’ or anticipatory
self-defence.


The main argument is that article 51 preserves the customary right of self-
defence, which recognises anticipatory self-defence.


Where there is convincing evidence not merely of threats and potential
danger but of an attack being actually mounted, then an armed attack may


30 See M. Halberstam, ‘The Rights to Self-defence Once the Security Council Takes
Action’, (1996) 17 Michigan Journal of International Law 229–248 at 242.


31 M. Baker, ‘Terrorism and the Inherent Right of Self-defence (A Call to Amend Article
51 of the United Nations Charter)’, (1987–88) 10 Houston Journal of International Law
25–49.


32 G. Travalio ‘Terrorism, International Law, and the Use of Military Force’, (2000) 18
Wisconsin International Law Journal 145–191.
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be said to have begun to occur, though it has not passed the frontier . . .


If an armed attack is imminent within the strict doctrine of the Caroline,
then it would seem to bring the case within article 51. To read article 51
otherwise is to protect the aggressor’s right to first strike.33


Professor Bowett says that any construction of article 51 limiting self-defence to the
occurrence of an armed attack is ‘a restriction certainly unrecognised by general
international law, which has always recognised an ‘anticipatory self-defence’.34


Professor Schachter sums up this position thus:


On one reading [of article 51] this means that self-defense is limited to cases
of armed attack. An alternative reading holds that since the article is silent
as to the right of self-defense under customary law (which goes beyond
cases of armed attack) it should not be construed by implication to eliminate
that right . . . It is therefore not implausible to interpret article 51 as leaving
unimpaired the right of self-defense as it existed prior to the Charter.35


The development in weaponry and its delivery system has buttressed this
argument.


The introduction of vastly more destructive and rapidly delivered weapons
began to undercut the cogency of that legal regime [in which self-
defence was restricted to an armed attack]. The reason was simple: a
meaningful self-defense could be irretrievably lost if an adversary with
much more destructive weapons and poised to attack had to initiate (in
effect, accomplish) its attack before a right of self-defense came into
operation. This development prompted a claim to expand the right of
reactive self-defense . . . to ‘anticipatory’ self-defense.36


Professor Higgins says:


In a nuclear age, common sense cannot require one to interpret an
ambiguous provision in a text in a way that requires a state passively
to accept its fate before it can defend itself. And, even in the face of


33 See Waldock, loc. cit., fn. 4, p. 498, see C. Greenwood, ‘The Legality of Using Force
Against Iraq’, Memorandum to the UK Government on 12 October 2002 available
at: <http://www.publications.parliament.uk/pa/cm200203/cmselect/cmfaff/196/2102406.
htm>.


34 D. Bowett, ‘Collective Self-defence under the Charter of the United Nations’, (1955–56)
32 BYIL 130–161 at 131.


35 O. Schachter, ‘The Right of States to Use Armed Force’, (1984) 82 Michigan Law
Review 1620–1646 at 1633–34.


36 M. Reisman, ‘Self-defence in an Age of Terrorism’, (2003) 97 American Society of
International Law Proceedings 141–152 at 142. See A. D’Amato, ‘Israel Air Strike upon
the Iraqi Nuclear Reactor’, (1983) 77 AJIL 584–588 at 588.
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conventional warfare, this would also seem the only realistic interpretation
of the contemporary right of self-defence. It is the potentially devastating
consequences of prohibiting self-defence unless an armed attack has already
occurred that leads one to prefer this interpretation – although it has to be
said that, as a matter of simple construction of the words alone, another
conclusion might be reached.37


Professor Franck argues that in San Francisco, the founders deliberately closed
the door to any claim of ‘anticipatory self-defence’ but that posture was soon
challenged by the exigencies of a new age of nuclear warheads and long-range
rocketry. The ‘transformation of weaponry to instruments of overwhelming
and instant destruction’ and the first strike capabilities ‘begat a doctrine of
‘‘anticipatory self-defence’’ ’. After reading the practices of the organs of the
United Nations, he concludes that ‘the use of force by a state or regional or mutual-
defense system is likely to be tolerated if there is credible evidence that such
first-use was justified by the severe impact of another state’s indirect aggression
or by clear evidence of an impending, planned, and decisive attack by a state’.38


The arguments presented above seem plausible. As demonstrated above, the
customary right of anticipatory self-defence is preserved and co-exists side by
side with the Charter rule; this brings ‘imminent threat’ into the meaning of an
armed attack. However, it must meet the criterion that the threat should be real,
verifiable and leaving no choice of other means to deflect it. Only then may the
use of force in anticipatory self-defence within the strict limits of proportionality
be justified. The burden of proof lies on the potential target state state to provide
justification for its use of force in anticipation under article 51. The argument of
advancement in weaponry and that states cannot be ‘sitting ducks’ to borrow the
phrase of Professor McDougal39 is understandable but it is not totally free from
the danger of being abused and, therefore, this author believes that the above
criterion must be strictly adhered to. The mere possession of these dangerous
weapons should not in itself be a ground for reaching a conclusion that the attack is
imminent. There must be a clear intention and some sort of mobilisation for using
these weapons against the target state to justify the use of force in anticipation.
Resorting to the use of force on an unfounded fear of imminent attack could be
disastrous.


The case of India and Pakistan is very relevant. Both India and Pakistan are
nuclear powers and always seem to pose a serious threat to each other. Border
skirmishes are routine and on many occasions border military build-ups have been
seen. The 2002 military build up and the concern of the international community


37 R. Higgins, Problems and Process: International Law and How we Use it (1984) 242.
38 T. Frank, ‘When, If Ever, May States Deploy Military Force Without Prior Security


Council Authorisation’, (2001) 5 Washington University Journal of Law and Policy
51–68 at 68.


39 M. McDougal, ‘The Soviet-Cuban Quarantine and Self-Defense’, (1963) 57 AJIL
597–604 at 601.


 at S
yracuse U


niversity Library on O
ctober 20, 2010


jcsl.oxfordjournals.org
D


ow
nloaded from


 



http://jcsl.oxfordjournals.org/





104 N. A. Shah


is a recent example. Pakistan’s nuclear capability is India specific and India’s
nuclear capability is Pakistan and China specific. Loosening the criterion from the
strict limit of Caroline doctrine will give any one of them an excuse to use force
in anticipation, which may engulf the region and seriously disturb international
peace and security.


B. Can the acts of non-state actors amount to an ‘armed attack’?


The answer to this question depends on two further questions: (a) Do the Charter
rules apply to non-state actors?; and (b) Does a terrorist attack meet the ‘scale
and effect’ test of the Nicaragua case?


First, it has long been understood that an armed attack is carried out by one
state against another state. This is why some publicists tend to interpret article 51
narrowly despite the fact that it does not say that ‘an armed attack must come from
one state against another state’. It only says that ‘if an armed attack occurs against
a Member of the United Nations’ leaving open the question of ‘who’ carried
out the attack. The attack can come from one member state against another
or from non-member or non-state agents, for example a terrorist organisation.
‘While the notion of ‘‘armed attack’’ in 1945 no doubt was closely associated
with the idea of armies crossing borders, the Nicaragua Court recognised in the
1980s that an armed attack could arise in other ways, such as the sending of
armed groups into a state’.40 The Security Council Resolutions 1368 (2001)41


and 1373 (2001),42 adopted immediately after the 11 September 2001 terrorist
attacks, confirmed the inherent right of individual and collective self-defence
against terrorist attacks without mentioning the perpetrators. Resolution 1368
called on states ‘to bring to justice the perpetrators, organisers and sponsors of
these terrorist attacks’ (emphasis added).43 Resolution 1373 called on states ‘to
prevent and suppress terrorist acts’ and to ‘take all necessary steps’ to implement
this resolution.44 ‘Necessary steps’ are usually interpreted to include the use of
force. These resolutions support the interpretation that non-state agents as well
as states may carry out an armed attack and in some cases a terrorist attack may
amount to an ‘armed attack’ against which force may be used in self-defence.
Professor Murphy contends:


There is nothing in Article 51 of the U.N. Charter that requires the exercise
of self-defense to turn on whether an armed attack was committed directly
by another state. Indeed, the language used in Article 2(4) (which speaks
of a use of force by one ‘Member’ against ‘any state’) is not repeated in


40 S. Murphy, ‘Terrorism and the Concept of ‘Armed Attack’ in Article 51 of the U.N.
Charter’, (2002) 43 Harvard International Law Journal 41–51 at 51.


41 SC Res. 1386 (2001) preamble.
42 SC Res. 1373 (2001) preamble.
43 SC Res. 1368, para. 3.
44 SC Res. 1373 (2001), para. 8.
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Article 51. Rather, Article 51 is silent on who might commit an armed
attack justifying self-defense.45


This indicates that the Charter rules cover the activities of non-state actors in the
case of an armed attack.46


The second requirement is that any attack carried out by the non-state actors
must be of such a scale and have such effect that it would amount to an ‘armed
attack’ had it been carried out by the regular armed forces of a state. This will
require a case-by-case assessment. In the case of Nicaragua, the court said that
self-defence could include responses to the ‘sending by or on behalf of a State
of armed bands, groups, irregulars or mercenaries, which carry out acts of armed
forces against another State of such gravity as to amount to (inter alia) an actual
armed attack conducted by regular armed forces, or its substantial involvement
therein’. If a terrorist attack touches the required scale of gravity, it can amount
to an ‘armed attack’.47


The literature on terrorism is immense and ever expanding. It is not surprising
that scholarly opinion has varied substantially. Beck and Arend identify three
trends in the current literature: (a) lack of common analytical framework: (b) no
consensus on the parameters of terrorist behaviour giving rise to the right of states
using force in self-defence and (c) how to respond legally with force to terrorist
acts. Three thresholds for using force in self-defence against terrorists may be
discerned from a survey of current scholarship in the field: (a) high threshold,
(b) low threshold and (c) moderate threshold.48


Professor Boyle believes in the high threshold. He argues that self-defence under
article 51 could only be exercised in the event of an armed attack or perhaps at
least an imminent attack against the state itself.49 Professor Henkin notes that the
United Nations recognises the exception of self-defence in emergency but limits
it to actual armed attack, which is clear, unambiguous, subject to proof; and not
easily open to misinterpretation or fabrication.50 Professor Lobel argues:


When one nation attacks another, the factual predicate for self-defense is
clear and observable. That is usually not the case where a nation claims


45 See Murphy, loc. cit., fn. 40, p. 51. R. Wedgwood, ‘Responding to terrorism: The Strikes
against Bin Laden’, (1999) 24 Yale Journal of International Law 559–579 at 564.


46 But see the advisory opinion of the International Court of Justice in the Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, (2004)
ICJ Rep. para. 139.


47 ICJ Rep. 1986.
48 Beck and Arend, ‘Don’t Tread on us: International Law and Forcible State Responses


to Terrorism’, (1994) 12 Wisconsin International Law Journal 153–219.
49 F. O’Boyle, ‘Military Responses to Terrorism’, (1987) 81 American Society of


International Law Proceedings 287–296. See, Frowein, ‘The Present State of Research
Carried out by the English – Speaking Section of the Centre for Studies and Research’,
(1988) in: Legal Aspects of International Terrorism 55–96.


50 L. Henkin, How Nations Behave? (1979) at 142.
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the right to use force in response to alleged terrorist attacks and imminent
threats thereof. It is untenable for international law to permit one nation
to attack another merely because it alone claims that a group operating
in the other country is launching terrorist attacks against it. Such a rule
would obliterate the prohibition against the use of force, as unsubstantiated
claims by a single state would become the new legal predicate for the use
of force. Those who urge a looser interpretation of Article 51 have yet to
prescribe a viable method of ensuring that self-serving characterisations of
facts are subject to some clear legal standard and international oversight.51


It can be discerned from the decision in Nicaragua that a military response to
a terrorist attack should at a minimum require: (a) that the nation carefully
evaluate the evidence to ensure a high degree of certainty that it has identified
those responsible for an attack and that more attacks are imminent; (b) that the
facts relied upon be made public; and (c) that the facts are subject to international
scrutiny and investigation. Jonathan Charney contends:


Any state that seeks to invoke the right of self-defense should be required
to furnish the international community with credible evidence that it has
suffered an attack, that the entity against which the right of self-defense is
exercised was the source of the attack, that the attack or threat of attack is
continuing, and that the use of force is necessary to protect the state from
further injury.52


On the other hand Professor Coll argues for a low threshold. Challenging
the views of Professor Boyle, he contends that self-defence need not be viewed
as a ‘straitjacket’. The self-defence provision of the Charter does not address
the subtler modes of international violence. According to Coll, self-defence
essentially consists of those measures, which are necessary to protect the state and
its people from outside armed attack in its conventional and non-conventional
forms including terrorism.53 Professor O’Brien contends that article 51 should
not be interpreted narrowly. Terrorist actions such as armed attack against state
territory, hostage taking and armed attacks on nationals abroad may amount to an
armed attack.54 Judge Sofaer claims that the United States must use force when
responding to terrorism even if our claims cannot ‘be proved in a real court or


51 J. Lobel, ‘The Use of Force to Respond to Terrorists Attack: The Bombing of Sudan
and Afghanistan’, (1999) Yale Journal of International Law 24 at 537–557.


52 J. Charney, ‘The Use of Force against Terrorism and International Law’, (2001) 95
AJIL 835–839 at 836.


53 A. Coll, ‘The Legal and Moral Adequacy of Military Responses to Terrorism’, (1987)
81 American Society of International Law Proceedings 297–306.


54 W. O’Brien, ‘Reprisals, Deterrence and Self-defence in Counter terror Operations’,
(1990) 30 Virginia Journal of International Law 421–479.
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in the court of public opinion’.55 Professor Wedgwood argues that military force
should be used prudently to prevent terrorist attacks and to degrade terrorist
infrastructure.56 Professor Murphy describes the two positions in the following
words:


‘In an analysis under Article 51, one must consider the scale of actions that
might constitute an armed attack. At the low end of the scale (below the
‘armed attack’ thresh-old) are actions such as the provision of arms to the
nationals of a state who are seeking to overthrow their government. At the
high end of the scale (above the threshold constituting an ‘armed attack’)
are actions such as armies crossing borders, as well as a state sending
armed irregulars who ‘carry out acts of armed force against another State
of such sufficient gravity as to amount to an actual armed attack by regular
forces’.57


Between these high and low thresholds lies a middle ground: a moderate
threshold. Professor Rowles suggests that a military response to terrorist acts
would be lawful if those acts are on a scale equivalent to what would be an
armed attack had it been carried out by the forces of government. Large scale
and continuous terrorist attacks could give rise to the use of force in self-defence
but an isolated attack would not justify the use of force (emphasis added).58


Professor Cassese contends that, ‘[t]o qualify as an armed attack, international
law requires that terrorist acts form part of a consistent pattern of violent terrorist
action rather than just being isolated or sporadic attacks . . . sporadic or minor
attacks do not warrant such a serious and conspicuous response as the use of force
in self-defence’ [emphasis added].59


This author submits that the standard should be the moderate threshold: if the
terrorists acts amount to an armed attack. This author, however, disagrees with
the argument that an isolated terrorist attack may not be a ground for use of
force against terrorists because there are and certainly will be situations where a
single attack may be characterised as an armed attack: , e.g 11 September 2001.
Commenting on the nature of these attacks, Tony Rogers says that ‘given the
sheer scale of the recent attack, which puts it on a completely different level from
previous terrorist acts and despite the unusual ‘weapons’ used, it can be argued
that it amounts to an armed attack, giving rise to the right of self-defense’.60 This


55 A. Sofaer, ‘Terrorism, The Law and the national Defence’, (1989) 95 Military Law
Review 89–123.


56 See Wedgewood, loc. cit., fn. 45, p. 563.
57 See Murphy, loc. cit., fn. 40, p. 45.
58 J. Rowles, ‘Military Responses to Terrorism’, (1987) 81 American Society of International


Law Proceedings 307–317.
59 A. Cassese, ‘The International Community’s ‘Legal’ Response to Terrorism’, (1989) 38


ICLQ 589–608 at 596.
60 A.P.V. Rogers, ‘Terrorism and the Law of War: September 11 and its Aftermath’,


(2001) Crimes of War Project, <http://www.crimesofwar.org/expert/attack-apv.html>.
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author agrees with Rogers’ assessment. The reaction and support for the action
of the United States against the perpetrators of 11 September 2001 confirm this
interpretation. The events of 11 September 2001 may compel publicists to think
differently including Professor Rowles and Professor Cassese who expressed their
views in the late 1980s.


4. Can military force be used against non-state actors?


It is demonstrated above that the Charter rules are applicable to non-state actors
and their acts may amount to an armed attack if certain conditions are met. The
next logical question follows: is the use of military force permissible against non-
state actors? The answer is that military force may be justified against terrorists if
the following three conditions are met.


First, the terrorist act either inside or outside the state must amount to an
‘armed attack’. The severity and scale of damage caused must be such as would
amount to an armed attack had it been carried out by the regular forces of a
state. Anything illegal but less than amounting to an armed attack would require
countermeasures. The court in the Nicaragua case determined that although the
provision of arms or other forms of aid by one government to guerrillas could be
considered an unlawful use of force, it would not necessarily constitute an armed
attack upon the other. The court suggested that the attacked state–though not its
allies–could take proportionate and necessary countermeasures.61 The violation
of international obligations does not justify the use of force. In the Corfu Channel
case of 1949, the International Court of Justice found that Albania’s actions
violated its international obligations but that by itself did not justify the use of
military force by the United Kingdom against Albania.62


Second, the acts of terrorists must be attributable to a host state. When a state
becomes responsible for the wrongful act of its non-state agents, is a question
which remains unsettled under international law. This is because ‘international
case law is contradictory, no treaty in force addresses the subject, and rules of
attribution have not risen to the level of customary international law’.63 The
emerging norm can be gleaned from the declarations of the United Nations
organs, jurisprudence of the International Court of Justice and scholarly writings.
Article 8 on State Responsibility of the International Law Commission directly
deals with the issue:


The conduct of a person or group of persons shall be considered an act of
a State under international law if the person or group of persons is in fact
acting on the instructions of, or under the direction or control of, that State
in carrying out the conduct [emphasis added].


61 See Nicaragua, paras 201, 211.
62 Albania v United Kingdom, ICJ Rep. 1949 (The Corfu Channel Case).
63 G. Townsend, ‘State Responsibility for Acts of De Facto Agents’, (1997) 14 Arizona


Journal of International and Comparative Law 635–678 at 635.
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Professor Crawford contends that as a general principle a state is not responsible
for the conduct of private persons. However, in certain situations where a
factual relation exists between a person and the state, such conduct may become
attributable to the state. It is necessary to establish the existence of a ‘real link’
between the state and non-state agents. Such a conduct will be attributable if the
state directed or controlled the specific operation and the conduct complained
of was an ‘integral part’ of that operation. Peripheral or incidental conduct falls
beyond the scope of article 8.64 Professor Crawford further argues that the three
terms ‘instruction’, ‘direction’, and ‘control’ in the text of article 8 are disjunctive
and to attract attribution it is sufficient to establish any one of them.65


The degree of control exercised by the state in order for conduct to be
attributable to a state was a crucial question in the Nicaragua case. The question
was whether the support given by the United States to the contras was attributable
to the United States and whether it would be held responsible for breaches of
international humanitarian law by the contras. The court held the United States
responsible for ‘planning, direction and support’ to the contras but rejected
Nicaragua’s claim that all the contras’ conduct was attributable to the United
State because of its control over them. The court held:


For this conduct to give rise to legal responsibility of the United States, it
would in principle have to be proved that that State had effective control of
the military or paramilitary operations in the course of which the alleged
violations were committed [emphasis added].66


The court thus set a high threshold of ‘effective control’ for attribution of a
conduct to a state and confirmed that ‘a general situation of dependence and
support would be insufficient to justify attribution of the conduct to the state’.67


Judge Jennings, however, disagreed with the majority view on this point. He said
that it may be agreed that the mere provision of arms may not amount to an armed
attack. But the provision of arms if coupled with other kinds of involvement may
be considered as an armed attack. ‘It seems to me that to say that the provision of
arms, coupled with ‘logistical or other support’ is not an armed attack is going too
far’.68


The question of degree of control was also an issue in the case of Prosecutor v
Tadic69 before the Appeals Chamber of the International Criminal Tribunal for
the former Yugoslavia. The majority Judges seem to disagree with the threshold
set out in the Nicaragua case. The Appeal Chamber held that ‘the requirement


64 J. Crawford, The International Law Commission’s Articles on State Responsibility:
Introduction, Text and Commentaries (2003) at 110–13.


65 Ibid.
66 See Nicaragua, para. 115.
67 Crawford, op. cit., fn. 63, p.111.
68 See Nicaragua, Dissenting Opinion of Jennings, p. 533.
69 ICTY Prosecutor v Tadic (1997).
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of international law for the attribution to States of acts performed by private
individuals is that the State exercises control over the individuals. The degree
of control may, however, vary according to the factual circumstances of each
case’.70 The Appeals Chamber held that the required degree of control is the ‘over
all control going beyond the mere financing and equipping of such forces and
involving also participation in the planning and supervision of military operations’
[emphasis in original].71


It seems that the high threshold of ‘effective control’ laid down in Nicaragua
was lowered to ‘overall control’ in the Tadic case. ‘Although the ‘‘overall control’’
test applied in Tadic did indeed lower the threshold for imputing private acts to
states when compared to the ICJ rule, the touchstone of both approaches is that
states must direct or control, not simply support, encourage or even condone, the
private actor’.72 These two cases indicate that the mere belonging to or presence
of non-state actors in a particular state would not make that state liable for the
wrongful acts of non-state agents. There must be a ‘real link’ between a state and
non-state actors and there must be strong evidence suggesting ‘effective control’
or ‘overall control’. Mere support or tolerance by a state of non-state actors would
not suffice to attract attribution and adverse action under international law.73


Third, the use of force must be proportionate. ‘Acts done in self-defence must
not exceed in manner or aim the necessity provoking them’74 and they should not
be ‘unreasonable or excessive’.75 Military force should be used only to eliminate
the source of attack or to prevent reoccurrence.


Terrorists are in a way ‘modern enemies of mankind’, and every State
should endeavour to search for, try and punish them on its own territory.
This, however, does not entail a licence to use force in the territory of other
States or against ships or aircraft of other States. If such a licence were
given by international law, our present condition of relative anarchy would
be at risk of turning into one of absolute anarchy.76


Armed attacks by non-state actors such as members of al-Qaeda may trigger the
right of selective and proportionate self-defence under the United Nations Charter


70 Ibid., para. 117.
71 Ibid., para. 147.
72 D. Jinks, ‘Self-defence in an Age of Terrorism’, (2003) 97 American Society of


International Law Proceedings 144–146 at 145.
73 ‘Case Concerning the Application of the Convention on the Prevention and Punishment


of the Crime of Genocide’, (2007) ICJ Rep. paras 402–7 in which the Court preferred
the Nicaragua test to that in Tadic.


74 O. Schachter, ‘In Defence of International Use of Force’, (1986) 53 University of
Chicago Law Review 113–146 at 132.


75 S. Knauft, ‘Proposed Guidelines for Measuring the Propriety of Armed State Responses
to Terrorist Attacks’, (1996) 19 Hastings International and Comparative Law Review
763–788 at 774.


76 Cassese, ‘The International Community’s ‘‘Legal’’ Response to Terrorism’, (1989) 38
ICLQ 589–608 at 606.
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against those directly involved in processes of armed attack.77 Force may be used
in self-defence against non-state actors when these three conditions are met.


5. Anticipatory Self-defence and Terrorism


It is established above that the concept of armed attack includes an imminent
attack and therefore, anticipatory self-defence is a credible rule of international
law. It is also argued that the rules of the Charter are applicable to the acts of
non-state actors and, in some cases, their acts may amount to an armed attack
justifying the use of force both in the case of reactive self-defence and anticipatory
self-defence. However, there is a need for a mechanism to verify the evidence
of real and imminent threat and define limits on the anticipatory use of force to
avoid the danger of being misused or abused. The risk and uncertainty involved in
the use of force in anticipation and several recent intelligence failures in the war
against Afghanistan and Iraq teaches us to be very careful in the verification and
evaluation of evidence. However, a consensus seems to be emerging that if cogent
and verifiable evidence of terrorist attack is available, limited use of force should
be allowed. In my opinion, military force should be used if: (a) the threat is real
and imminent, (b) a ‘real link’ and the required ‘degree of control’ is established
between the state and terrorist organisation, which allegedly intends to carry out
the attack, and (c) the response is limited and measured.


6. Pre-emptive Self-defence


Before proceeding to the arguments regarding the legal status of pre-emptive
self-defence, it is important to note the difference between anticipatory and pre-
emptive self-defence. The Chambers dictionary’s meaning of the word ‘anticipate’
is ‘to predict something and then acts as though it is bound to happen’.78 It connotes
that something is certain and bound to happen and which must be responded to.
The degree of certainty is greater so there is a lesser chance of miscalculation.
The Chambers dictionary’s meaning of the word ‘pre-emptive’, on the other
hand, in military sense, is ‘effectively destroying the enemy’s weapons before
they can be used’.79 It connotes a military tactic during the war rendering the
enemy less capable of fighting. It does not involve an action against a sovereign
nation’s weaponry installations without being in a state of war. Professor Reisman
defines pre-emptive self-defence as ‘a claim of authority to use, unilaterally and
without international authorisation, high levels of violence in order to arrest a
development that is not yet operational and hence is not yet directly threatening,


77 J. Paust, ‘Use of Armed Force Against Terrorists in Afghanistan, Iraq and Beyond’,
(2002) 35 Cornell International Law Journal 533–557.


78 Chambers Compact Dictionary (2001) 30.
79 Ibid., p. 465.
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but which, if permitted to mature, could be neutralised only at a high, possibly
unacceptable, cost’.80 Making a distinction between anticipatory and preventive
self-defence, Professor O’Connell states that pre-emptive self-defence refers to
cases where a party uses force ‘to quell any possibility of future attack by another
state, even where there is no reason to believe that an attack is planned and where
no prior attack has occurred’. Anticipatory self-defence is a narrower doctrine
that would authorise armed responses to attacks that are on the brink of being
launched, or where an enemy attack has already occurred and the victim learns
that more attacks are planned.81


Professor Reisman has given thresholds for different kinds of self-defence.
The requisite threshold for reactive self-defence is ‘actual armed attack’, for
anticipatory self-defence ‘palpable and imminent threat of attack’ and for pre-
emptive self-defence ‘conjectural and contingent threats of possible attack’.82 The
goal of pre-emptive self-defence is to prevent ‘more generalised threats from
materialising’ rather than trying to ‘preempt specific, imminent threat’.83 It is
reminiscent of the notion of strategic pre-emption that animated the German
policy in the early years of the twentieth century. Its key idea is the political
justification of assaulting another state so as to block any unfavourable shift in the
balance of power.84


A. Permissibility of pre-emptive self-defence


Three trends can be gleaned from the current debate on the pre-emptive use of
force: (a) states such as the United States and scholars that strongly argue for the
justification of pre-emptive use of force under the broader interpretation of article
51, (b) those publicists who recognise the gravity the threat of terrorism poses and
argue for reasonable interpretation of rules on the use of force and (c) publicists
and states aware of the dangers and abuse involved in the pre-emptive use of
force that strongly argue against it.


(i) The argument for pre-emptive self-defence


Professor Reisman explains that the introduction of vastly destructive and rapidly
delivered weapons prompted a claim to expand the right of reactive self-defence


80 See Reisman, loc. cit., fn. 36, p. 143. Emphasis in original.
81 M. O’Connell, ‘The Myth of Preemptive Self-Defence’, ASIL Task Force on Terrorism


(2002) 1–22. Available at: <http://www.asil.org/taskforce/oconnell.pdf>. Emphasis
added.


82 See Reisman, loc. cit., fn. 36.
83 M. Sapiro, ‘Iraq: The Shifting Sands of Pre-emptive Self-Defence’, (2003) 97 AJIL


599–607 at 559.
84 T. Farer, ‘Beyond the Charter Frame: Unilateralism or Communism?’ (2002) 96 AJIL


359–364 at 359.
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to anticipatory self-defence. But the proliferation of atomic, biological, and chem-
ical weapons and their diffusion into the hands of non-state actors has given
impetus to a new claim of ‘pre-emptive’ self-defence.85 The arch proponent,
besides Israel, of the pre-emptive doctrine is the United States and its lawyers.
Soon after the September 11 attacks, the United States spelled out its National
Security Strategy (2002) stating that ‘the war against terrorists of global reach
is a global enterprise of uncertain duration’ and ‘as a matter of common sense
and self-defence, America will act against such emerging threats before they are
fully formed’ [emphasis added]. The United States clarified its position on the
relationship between terrorists and those who support terrorism: ‘we make no
distinction between terrorists and those who knowingly harbour or provide aid to
them’. We will disrupt and destroy terrorist organisations:


By direct and continuous action is using all the elements of national and
international power. . . defending the United States, the American people,
and our interests at home and abroad by identifying and destroying the
threat before it reaches our borders. While the United States will con-
stantly strive to enlist the support of the international community, we will
not hesitate to act alone, if necessary, to exercise our right of self-defence
by acting preemptively against such terrorists, to prevent them from doing
harm against our people and our country, and denying further sponsorship,
support, and sanctuary to terrorists by convincing or compelling states to
accept their sovereign responsibilities.86


The United States offers an interpretation of the right to self-defence and the
reasons to strike pre-emptively:


For centuries, international law recognised that nations need not suffer an
attack before they can lawfully take action to defend themselves against
forces that present an imminent danger of attack. . . Legal scholars and
international jurists often conditioned the legitimacy of preemption on
the existence of an imminent threat – most often a visible mobilisation
of armies, navies, and air forces preparing to attack. We must adapt the
concept of imminent threat to the capabilities and objectives of today’s
adversaries. Rogue states and terrorists do not seek to attack us using
conventional means. They know such attacks would fail. Instead, they rely
on acts of terror and, potentially, the use of weapons of mass destruction.87


The United States justifies the notion of pre-emptive action in the following words:


85 See Reisman, loc. cit., fn. 36.
86 United States’ National Security Strategy 2002 (revised in 2006) 6. Emphasis added.
87 Ibid., p. 15. Emphasis added.
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Given the goals of rogue states and terrorists, the United States can no
longer solely rely on a reactive posture as we have in the past. The inability
to deter a potential attacker, the immediacy of today’s threats, and the
magnitude of potential harm that could be caused by our adversaries’
choice of weapons, do not permit that option. We cannot let our enemies
strike first . . . The purpose of our actions will always be to eliminate a
specific threat to the United States or our allies and friends. The reasons
for our actions will be clear, the force measured, and the cause just.88


The legal advisor of the State Department of the United States says:


In the end, each use of force must find legitimacy in the facts and
circumstances that the state believes have made it necessary. Each should
be judged not on abstract concepts, but on the particular events that
gave rise to it. While nations must not use preemption as a pre-text for
aggression, to be for or against preemption in the abstract is a mistake. The
use of force preemptively is sometimes lawful and sometimes not.89


Professor Wedgwood strongly argues that ‘deterrence and containment were the
core doctrines of the Cold War. These do not translate easily to a brave new
world of non-state terror networks . . . To a strategist; September 11 thus teaches
that the keystone doctrines of the Cold War confrontation . . . have ceased to be
reliable. Rather, one must consider acting against terrorist capability before it is
employed and, better yet, before it is acquired’.90 Professor Yoo (a former Bush
appointee) believes that the emergence of rogue states, international terrorism
and the easy availability of weapons of mass destruction have placed enormous
strain on the bright line rules of the Charter system. He makes a strong argument
that: ‘a more flexible standard should govern the use of force in self-defence,
one that focuses less on temporal imminence and more on the magnitude of the
potential harm and the probability of an armed attack’.91


The test for determining whether a threat is sufficiently ‘imminent’ to
render the use of force necessary at a particular point has become more
nuanced than Secretary Webster’s nineteenth-century formulation. Fac-
tors to be considered should now include the probability of an attack; the
likelihood that this probability will increase, and therefore the need to take
advantage of a limited window of opportunity; whether diplomatic alterna-
tives are practical; and the magnitude of the harm that could result from the


88 Ibid.
89 W. Taft and A. Buchwald, ‘Pre-emption, Iraq and International Law’, (2003) 97 AJIL


557–563 at 557.
90 R. Wedgwood, ‘The Fall of Saddam Hussein: Security Council Mandates and Pre-


emptive Self-Defence’, (2003) 97 AJIL 576–585. Emphasis in the original.
91 J. Yoo, ‘Using Force’, (2004) 71(3) The University of Chicago Law Review 729–797 at


730. Emphasis added.
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threat. If a state instead were obligated to wait until the threat were truly
imminent in the temporal sense envisioned by Secretary Webster, there is
a substantial danger of missing a limited window of opportunity to prevent
widespread harm to civilians.92


This author does not agree with the reasoning of Professor Wedgwood and the
National Security Strategy of the United States for using force against acquiring
capabilities. He also disagrees with the proposed test of Professor Yoo for using
force if the attack is probable and the expected harm is enormous for the reasons
given at the end of the following section.


(ii) The argument against pre-emptive self-defence


The majority of international law scholars oppose the notion of pre-emption.
They argue that it breaches the core principles of international law. The thrust of
the Charter is to prohibit the use of force and it should be used when extremely
necessary and all peaceful means are exhausted. Professor Damrosch argues
that ‘force should ordinarily be a last rather than a first resort’. Use of force in
self-defence is an exception to the general proscription and should be interpreted
very narrowly.93 Professor Paust contends that in the absence of an actual armed
attack on a state triggering the right of self-defence under article 51 and in the
absence of an authorisation to use armed force from the UN Security Council or
an appropriate regional organisation, no state can lawfully engage in what some
term pre-emptive self-defence.


While I reject the notion of preemptive self-defense, in my judgment, when
an armed attack can be categorised as incipient, the target state need not
wait until the first shot is fired but can respond to intercept it at an early
stage. That is to say, there is nothing preemptive about nipping an armed
attack in the bud. The point is that you need a bud. Self-defense cannot
be exercised merely on the ground of expectations, anticipations, and fear.
You have to prove that the other side is already embarked on an inevitable
course of action.94


Professor Greenwood argues:


92 Ibid.
93 L. Damrosch, ‘Sanctions against Perpetrators of Terrorism’, (2000) 22 Houston Journal


of International Law 63–76 at 68.
94 J. Paust, ‘Post-9/11 Overreaction and Fallacies Regarding War and Defence,


Guantanamo, the Status of Persons, Treatment, Judicial Review of Detention, and
Due Process in Military Commissions’, (2004) 79 Notre Dame Law Review 1335–1364
at 1343. Emphasis added.
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The right of anticipatory self-defence is quite narrowly defined. Ever since
the United Kingdom-US exchange in what has become known as the
Caroline case in 1837–38, the right has been confined to instances where
the threat of armed attack was imminent. In my opinion, that still reflects
international law and, in so far as talk of a doctrine of ‘pre-emption’ is
intended to refer to a broader right to respond to threats, which might
materialise some time in the future, I believe that such a doctrine has no basis
in law.95


In his legal opinion to Prime Minister Blair, Attorney General Lord Goldsmith
argues:


Force may be used in self-defence if there is an actual attack or imminent
threat of an armed attack; the use of force must be necessary. . . and the
force used must be a proportionate response. . . I am aware that the USA
has been arguing for recognition of a broad doctrine of a right to use force
to pre-empt danger in the future. If this means more than a right to respond
proportionately to an imminent attack (and I understand that the doctrine
is intended to carry that connotation) this is not a doctrine which, in my
opinion, exists or is recognised in international law.96


The reaction of ‘the Security Council . . . [to the attacks of] September 11,
2001, can be cited to support anticipatory self-defence in cases where an armed
attack has occurred and convincing evidence exists that more attacks are planned,
though not yet underway. By contrast, international law prohibits pre-emptive
and even anticipatory self-defence if that is understood to be different from
responding to incipient or ongoing campaigns’.97 In the history of the United
Nations, there have been authoritative condemnations of both pre-emptive and
retaliatory actions so it seems to be against the purposes of the Charter.98 Michael
Bothe argues that the doctrine of pre-emptive strikes formulated in the recent
US National Security Strategy proposes to adapt this concept to new perceived
threats in a way that would constitute an unacceptable expansion of the right
of anticipatory self-defence.99 Professor Byers argues that the Bush doctrine of
pre-emption is to make a new law. It is unprecedented in that it argues for a
right to take pre-emptive action against potential threats, future threats. It is a


95 Greenwood, loc. cit., fn. 33. Emphasis added.
96 L. Goldsmith, ‘Iraq: Resolution 1441’, (Secret Memo to the Prime Minster) 7


March 2002, available at <http://image.guardian.co.uk/sys-files/Guardian/documents/
2005/04/28/legal.pdf>. Emphasis added.


97 See O’Connell, loc. cit., fn. 79, p. 11.
98 J. Paust, ‘Responding Lawfully to International Terrorism: The Use of Force Abroad’,


(1986) 8 Whittier Law Review 711–733 at 717.
99 M. Bothe, ‘Terrorism and the Legality of Pre-Emptive Force’, (2003) EJIL 14.
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way of effectively closing down dangerous regimes before they become imminent
threats. It is clearly illegal.100 Professor Brownlie says:


It is believed that the ordinary meaning of the phrase precludes action
which is preventive in character . . . There is no further clarification of the
phrase to be gained from study of the travaux preparatoires. However, the
discussions at San Francisco assumed that any permission for the unilateral
use of force would be exceptional and would be secondary to the general
prohibition in Article 2, paragraph 4. There was a presumption against self-
help and even action in self-defence within Article 51 was made subject
to control by the Security Council. In these circumstances the precision of
Article 51 is explicable.101


The arguments for pre-emptive self-defence are not persuasive and the notion
seems too broad and fraught with risks to be accepted as a norm of international
law. To use military force for preventing states from gaining capabilities, which
may pose a threat to a target state or international peace and security in the
future, as Professor Wedgwood and the National Security Strategy suggest, is a
very loose ground and several existing situations could spark such action today.
The Arab states may join hands to attack Israel because it is building its nuclear
arsenal and is becoming a growing threat to Muslim states in the region. Iran’s
current nuclear programme could entitle Israel, if not America, to attack and
destroy Iran’s nuclear capabilities. India may attack Pakistan because Pakistan
supports the Kashmir freedom fighting movements and its nuclear programme is
India specific. This would breach international peace and security.


(iii) Pre-emptive self-defence: a cautious approach


The above contra positions seem to be going too far in either case. The opponents
of pre-emption fail to take into account the changes in weaponry and the rise of
international terrorism. The proponents of pre-emption are stretching the notion
of self-defence to an extent that the distortion seems beyond legal recognition. It
is the creation of a new rule, not an extended interpretation of an existing rule
as an exception to general prohibition on the use of force under the Charter.
However, there are scholars who argue for a more cautious approach: terrorism
must be eliminated but within the well demarcated boundaries of law.102


The better argument in the debate appears to support a cautious view
of anticipatory self-defence recognising that the concept must be interpreted


100 M. Byers, ‘Iraq and the ‘‘Bush Doctrine’’ of Pre-Emptive Self- Defence’, (2002) Crimes
of War Project, available at <http://www.crimesofwar.org/expert/bush-byers.html>.


101 I. Brownlie, International Law and the Use of Force by States (1963) 275.
102 T. Franck, ‘When, If Ever, May States Deploy Military Force Without Prior Security


Council Authorisation’, (2001) 5 Washington University Journal of Law and Policy
51–68 at 62.
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consistently within the Charter’s goal of limiting force. Today it is more likely
to be foolish, if not suicidal, for a state that believes its fundamental security
interests were at risk to wait until the first attack. It is simply to recognise that the
meaning of a document meant to be universally accepted and to remain relevant
must also be flexible enough to adapt to changing circumstances. The requirement
of imminence should mean that there is no time for deliberation, and no time
to choose an alternative course of action. But the danger should be imminent in
that it can be identified credibly, specifically, and with a high degree of certainty.
Further, the requirement of necessity should continue to mean that time has
run out because peaceful efforts to avoid a resort to force have been exhausted.
Ideally, this requirement would include an appeal to the Security Council to
resolve the problem, although there may be cases where the urgency of the threat
makes resort to the Council impractical.


Professor Franck adopts a middle way ‘approach’. To require that a small
country wait for a neighbour to attack it with nuclear weapons before responding,
insisting that’s what the law requires, would encourage the view that the law is
deeply flawed. On the other hand, if there is a law, which says that any time a
country feels threatened, it is free to attack any country from which it feels the
threat to be emanating, then there is no law at all and once again the law is fatally
flawed. The law has to try to find very narrow exceptions that can be applied
in a sensible way on the basis of rigorously demonstrated evidence that meets a
reasonable test. The law on self-defence has to be interpreted reasonably but that
is not the same as saying the law can be interpreted unilaterally by an interested
party. If the process is an entirely unilateral one, in which the strong do as they
wish and the weak have to accept it, then we are returning to the Peloponnesian
wars, which most countries would resist.103 Similarly, Judge Sofaer examines the
background of the requirement that pre-emption is restricted to imminent attacks,
and argues that the narrow standard properly applies only when a potential victim
state can rely on the police powers of the state from which a prospective attack is
anticipated. A more flexible standard for determining necessity is appropriate for
situations in which the state from which attacks are anticipated is either unwilling
or unable to prevent the attacks, or may even be responsible for them.104


The Charter of the United Nations is neither a ‘suicide pact’ nor a ‘free licence’
to use force in self-defence. To expect a state to wait for an actual attack when there
is credible and verifiable evidence would render the Charter a suicide pact, but
to interpret article 51 as to cover a perceived threat based on uncertain evidence
would be providing a licence to use force for any reason, for example hidden and
in some cases parallel agendas. In my view, the current norms of international law
on self-defence and anticipatory self-defence provide an effective legal framework
to deal with the threat of terrorism. If there is an armed attack, everyone will
see it and proportionate force may be used. If the threat is imminent and there


103 T. Franck, ‘Iraq and the ‘‘Bush Doctrine’’ of Pre-Emptive Self-Defence’, (2002) Crimes
of War Project, available at <http://www.crimesofwar.org/expert/bush-franck.html>.


104 A. Sofaer, ‘On the Necessity of Pre-emption’, (2003) EJIL 14.
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is no time for relying on peaceful means or no alternative means is available to
deter it, then force may be used in anticipation in a proportionate way. All other
threatening situations shall be referred to the Security Council for determination
under article 39:


The Security Council shall determine the existence of any threat to
the peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accordance
with Articles 41 and 42, to maintain or restore international peace and
security.


The plain meaning of article 39 suggests that the Security Council has
to determine whether one of three situations – threat, breach or act of
aggression – exists. After determining the existence of any one of these issues,
the Security Council may recommend measures. Professor Paust contends that
article 39 of the Charter appears to preclude the use of pre-emptive armed
force against perceived threats that do not amount to an armed attack under
article 51 by requiring the Security Council to determine whether a threat exists
and what measures, if any, it chooses to authorise.105 This author agrees with
Professor Paust. Article 39 uses the word ‘restore’, which indicates that peace is
breached and now there is the need to restore it. Article 39 also uses the word
‘maintain’, which suggests that action may be taken before the peace is breached.
This raises the notion of an anticipatory action. The word ‘restore’ explains the
conception of reactive self-defence whereas the word ‘maintain’ entails prejudging
and, therefore, requires that any situation threatening peace and security may be
referred to the Security Council.


In a nutshell, international law provides three mechanisms to deal with the
threat of attack or armed attack by non-state actors: (a) the use of force in self-
defence in a case of an armed attack, (b) the use of force in anticipation when the
attack is imminent and (c) when the threat is remote and uncertain, to refer the
matter to the Security Council for determination under article 39. There is no room
for pre-emptive self-defence in the presence of article 39. If the Security Council
fails to make a determination under article 39 or take effective measures because
of the veto or any other reason and the threat becomes imminent, the right of
anticipatory self-defence provides a narrow window to use force in self-defence.


7. When Self-defence Ends?


The victim state is not totally free to use any amount of force in self-defence or
to apply such force for an indefinite period of time. Conventional and customary
law imposes certain limits both as to the amount of force and the period of


105 J. Paust, ‘Use of Armed Force Against Terrorists in Afghanistan, Iraq and Beyond’,
(2002) 35 Cornell International Law Journal 533–557 at 538.
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time for which force can be used in self-defence. The question of termination of
self-defence centres on two things: (a) the interpretation of the ‘until clause’ in
article 51, and (b) a proportionate response.


A. Self-defence and the ‘until clause’


One of the requirements of article 51 is that any action taken in self-defence be
reported to the Security Council immediately. Apparently, it seems that the right
to self-defence continues until the matter is reported to the Security Council and
it has taken necessary measures in response to the matter referred. This raises
an important question: does the victim state retain the right of self-defence once
the Security Council takes notice of the matter? There is no simple answer to
this question. Different scholars take different views as to whether and to what
extent the use of force is allowed in self-defence once the matter is reported to
the Security Council. There is an argument that self-defence is a temporary right.
Once the matter is reported to the Security Council, it is the primary responsibility
of the Security Council to take necessary measures under Chapter VII. The state’s
right to self-defence ends here. The second argument is that self-defence is an
‘inherent’ right and continues until the Security Council has taken necessary
measures and those measures are adequate and effective in the opinion of the
victim state. Otherwise, the state retains the right to self-defence despite reporting
to the Security Council.


Professor Chayes argues that the right of self-defence comes to an end once
the Security Council is seized of the matter. The right of state is subject to
limit of time ‘until the Security Council has taken the measures necessary to
maintain international peace and security’.106 He contends that ‘Article 51 is not
an affirmative grant of a right of self-defense but a statement of the situations in
which the exercise of an ‘inherent right’ is not precluded by the Charter’. He argues
that it is the primary responsibility of the Security Council to maintain international
peace and keeping in view the proscription on the use of force under article 2(4),
the use of force under article 51 should be confined to the narrowest possible
range.107 Professor Greig states that the common sense of the situation suggests
that a state is not obliged to cease acting in self-defence against an aggressor which
is continuing with its offensive until the measures, its own or those employed by
the Security Council, prove effective. The use of the word ‘necessary’ in article 51
would seem to reinforce such an interpretation.108 Professor Schachter, following
the same line of argument, contends that the Security Council has the authority
to replace collective self-defence with enforcement measures under Chapter VII


106 A. Chayes, ‘The Use of Force in the Persian Gulf’, in Damrosch and Scheffer (eds.),
Law and Force in the New International Order (1991).


107 Ibid., p. 5.
108 D. Greig, ‘Self-defence and the Security Council: What Does Article 51 Require? (1991)


40 ICLQ 366–402 at 389.
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if it intends to do so. It is inconsistent with the Charter to say that ‘self-defence
as an inherent right cannot be taken away’. Article 51 not only requires states
to report the claims of self-defence to the Security Council but it also says that
such measures shall not ‘in anyway affect the authority and responsibility of the
Security Council’.109 However, Professor Schachter rejects the interpretation that
the right of self-defence is ‘overridden whenever the Security Council adopted
measures considered necessary in case of an armed attack’.110 Professor Franck
takes the position that once the Security Council has taken action, the target state
is barred from using force as self-defence.


If states use armed force under the self-defense rubric of Article 51, their
individual activities are subsumed by, or incorporated into, the global police
response once it is activated. That is, the old way is licensed only until the
new way begins to work: ‘until’, in the words of Article 51, ‘the Security
Council has taken the necessary measures to maintain international peace
and security’.111


However, he adds a caveat that it is sensible to assume that the right of self-defence
revives if the Security Council fails, for whatever reason, to take action.


Other scholars such as Professor Reisman argue that article 51 is not intended
to take away the right to use force in self-defence once the Security Council
acts. It is counter productive to interpret article 51 as barring the use of force in
self-defence once the Security Council takes action.


An interpretation of the Charter according to which individual states
reserve the right of individual and collective self-defense keeps the pressure
on an aggressor nation . . . an interpretation that says that states no longer
have that right bleeds that pressure off.112


Professor Rostow rejects the interpretation that article 51 bars the use of force
in self-defence after the Security Council comes into motion on the matter. It
would be fatal to subordinate states’ right of self-defence to the prior permission
of the Security Council. He contends that the Charter intends the opposite of this
position: the victim or targeted state and, in some case its allies, may decide for
themselves when to use force in self-defence until the Security Council restores
peace or decides that self-defence has gone too far and has become a threat to


109 O. Schachter, ‘Authorised Uses of Force by the United Nations and Regional
Organisations’, in Damrosch and Scheffer (eds.), Law and Force in the New International
Order (1991).


110 O. Schachter, ‘United Nations Law in the Gulf Conflict’, (1991) 85 AJIL 458.
111 Frank and Patel, ‘Police Action in Lieu of War: The Old Order Changeth’, (1991) 85


AJIL 63–74.
112 M. Reisman, ‘Allocating Competences to Use Coercion in the Post-Cold World Order:


Practices, Conditions, and Prospects’, in Damrosch and Scheffer, op. cit., fn. 107, p. 43.
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peace itself.113 Professor Kelsen contends that a state has the right to use force in
self-defence until the Security Council takes action and that action is adequate in
the opinion of the claimant state. ‘Article 51 was added to ensure that the right of
regional or collective security groups to use force until the Security Council had
taken measures that were adequate and effective to restore international peace
and security was not impaired’.114


The right to self-defence is a natural and independent right. The state neither
requires the prior permission of the Security Council for its exercise nor does
reporting to the Security Council exhausts it. This right continues until the Security
Council takes effective measures either to throw out the aggressor or deter an
imminent attack and prevent the recurrence of such attacks. In the case of effective
action by the Security Council, the state willingly suspends its right of self-defence
but is not diminished. It remains in willing suspension only and can be revived any
time if the Security Council fails to sustain its effective treatment of the matter. It
is the belief of a state in the collective security system under the Charter, which
makes a state suspend its right of self-defence as the Security Council is expected
to act on its behalf. Otherwise, the state is the natural wielder of the right. As
with the case of an individual’s right of self-defence, no state would surrender its
security without effective measures of protection provided by the Security Council.
This seems to be the intention of the Charter as it cannot be imagined that its
drafter would make a rule, which would put in jeopardy the security and, in some
cases, the very existence of a state.


The interpretation that the right of self-defence comes to an end after the
Security Council takes necessary action would have some weight if the Security
Council had a record of taking swift and effective measures in response to
situations requiring individual use of force in self-defence. However, the history
of the Security Council provides the opposite picture. In such a state of affairs,
the wisdom of a policy relying on a body, which has failed constantly to offer
an effective alternative to the use of force, may be questioned. No one will
wholeheartedly rely for his or her personal security on a police force in a state
where it is believed the police cannot respond to a threat in time or it has a record
of failures in protecting individuals. There is no suggestion that the Security
Council should be shunned but states would be very cautious in laying down their
security at the mercy of such a body. Moreover, the Security Council suffers from
a serious systemic flaw: it is founded on the notion of an oligarchy where the
permanent five members decide on the security of states that may not even have
a vote in some cases. The veto of one oligarch can render the body impotent. The
history of the Security Council is replete with such instances.


113 E. Rostow, ‘Until What? Enforcement Action or Collective Self-defence’, (1991) 85
AJIL 506–516.


114 H. Kelsen, The Law of the United Nations (1950). Emphasis in the original.
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B. The principle of proportionality


There exists the rule that any use of force in self-defence must be proportionate.115


‘Any state attempting to justify a forceful action as self-defence would be expected
to show that the amount of force used was not disproportionate to the threat or
attack it had experienced’.116 The proportionality requirement entails two main
conditions. First, the degree of force exercised would have to be proportional in
terms of intensity and magnitude. Second, the duration of the anticipatory attack
would have to be strictly limited to the removal of the threat. The incident that
provided the basis of the most commonly accepted formulation of proportionality
is the Caroline incident: ‘It will be for [the British Government] to show, also, that
the local authorities of Canada, even supposing the necessity of the moment . . .


did nothing unreasonable or excessive; since the act, justified by the necessity of
self-defense, must be limited by that necessity, and kept clearly within it’.117 This
raises two important questions: (a) how much is proportional and (b) who decides
that enough is done?


How much is proportional?


Beck and Arend identify three approaches to the principle of proportionality in
response to terrorism. The first approach may be called ‘eye for an eye’ or ‘tit for
tat’ proportionality. This means that a victim state must respond proportionately
to some prior act of terrorism.118 The claim of self-defence must be rejected if
‘the nature and amount of force used is disproportionate to the character of the
initiating coercion’.119


The second approach may be called ‘cumulative proportionality’. The
proponents of this approach contend that the victim state’s forcible measures
should be proportionate to an aggregation of past illegal acts. For instance, Guy
Roberts says that the equivalence in number of deaths and extent of property
damage is the sine qua non of proportionality. He asserted that proportionality
must be calculated on the basis of prior events. An accumulation of small events
can justify a single larger retaliatory response in certain cases.120


115 See Nicaragua, para. 194.
116 T. McCormack, ‘Anticipatory Self-Defence in the Legislative History of the United


Nations History’, (1991) 25(1) Israel Law Review 1–41 at 38.
117 See Jennings, loc. cit., fn. 4.
118 Beck and Arend, (1994) ‘Don’t Tread on Us’: International Law and Forcible State


Responses to Terrorism’, (1994) 12 Wisconsin International Law Journal 153–219 at
206.


119 G. Intoccia, ‘American Bombing of Libya: An International Legal Analysis’, (1987) 19
Case W. Res. Journal of International Law 177–213 at 206.


120 G. Roberts, ‘Self-help in Combating State-Sponsored Terrorism: Self-Defense and
Peacetime Reprisal’, (1987) 19 Case W. Res. Journal of International Law 243–294 at
281–2.
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The third approach may be called ‘deterrent proportionality’. This approach
argues that the victim state’s use of force must be proportionate to the overall
terrorist threat faced by the state. Professor O’Brien believes that counter-terror
measures should be proportionate to the purposes of counter terror deterrence
and defence and the referent of proportionality should be the ‘overall pattern of
past and projected acts’.121 Professor Schachter contends that ‘tit for tat’ is not the
only test for proportionality. There are two others: (a) the response in relation
to a continuing pattern of attack rather than the last one and (b) proportionality
judged in terms of the ends sought, for example the cessation of attacks and
the means used.122 Similarly, Professor Baker states that self-defensive measures
should be weighed against all attacks prior to the response and the probability
and size of future attacks.123


The first two approaches makes more sense as it will be easy to measure the
damage done in the case of one or more attacks. The third approach seems to
be risky in that the size and probable damage cannot be measured in the case of
probable future attacks. No one knows the exact size of damage in any probable
attack. For instance, in the case of the 11 September 2001 attacks; one plane did
not hit its target and fell into the fields of Pennsylvania. It raises two questions:
(a) that the probable attack may be aborted and does not occur at all and (b) the
planned attack may not happen in the manner it is planned. Hence, this approach
or at least the part dealing with ‘probable and size of future attack’ is problematic
and it would be very hard to decide what is proportional. Greater risk of abuse is
involved in this approach.


Who decides the question of ‘enough’?


The right of self-defence is a self-judging principle but the international community
must judge its propriety.124 If the victim state claims that it has the exclusive
authority to determine the lawfulness of the use of force in self-defence, then
‘the law has reached a vanishing point’.125 The Nuremburg International Tribunal
also rejected this argument when the Nazi leaders argued that Germany had
acted in self-defence and in any given case, it is to the state to decide whether
it has such a right.126 The right of self-defence can be initiated at the discretion
of the state, that is when the state believes that it has been attacked or such


121 W. O’Brien, ‘Reprisals, Deterrence and Self-Defence in Counterterror Operations’,
(1990) 30 Virginia Journal of International Law 421–479 at 472.


122 O. Schachter, ‘The Extra Territorial Use of Force Against Terrorists’, (1989) 11 Houston
Journal of International Law 309–316.


123 M. Baker, ‘Terrorism and the Inherent Right of Self-defence (A Call to Amend Article
51 of the United Nations Charter)’, (1987–88) 10 Houston Journal of International Law
25–49.


124 See Waldock, loc. cit, fn. 4.
125 See Schachter, above.
126 Ibid.
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attack is imminent. However, the final assessment of its lawfulness lies with the
international community.


The right of self-defence is a general principle of law . . . It is recognised
to the extent. . . that recourse to it is not itself illegal. It is regulated to the
extent that it is the business of the courts to determine whether, how far
and for how long there was a necessity to have recourse to it. There is not
the slightest relation between the content of the right of self-defense and
the claim that it is above the law and not amenable to evaluation by the
law. Such a claim is self-contradictory in as much as it purports to be based
on legal right and as, at the same time, it dissociates itself from regulation
and evaluation by the law.127


A state has an initial power to qualify its actions as being in self-defence,
and this classification continues to operate unless the international community
determines otherwise. The same is true with regard to the termination of the right
to act in self-defence. If, despite a call for a cease-fire by the Council, hostilities
continue, it is for the community to decide upon the consequences that flow from
the failure to abide by the Council’s decision.128 Professor Waldock asserts that it
is for the Security Council to determine whether the right to self-defence has come
to an end.129 ‘If the Council is paralysed and fails to take any measure necessary
to maintain international peace and security, the legal position is equally obvious:
a Member State exercising the right of self-defence may persist in the use of
force’.130


The right to self-defence is the natural and independent right of a state. It can
be initiated and may continue as long as is necessary in the opinion of the victim
state until either the objective for using force is achieved or the Security Council
has taken effective measures. However, decisions on its lawfulness and propriety
are for the international community at large and organisations such as the United
Nations, regional organisations and interested individuals.


8. Conclusion


Terrorism is a serious threat to peace and security and human lives. It must be
dealt with rigorously and without delay. However, the struggle against terrorism
must be within the limits of law. States that take responsibility to implement
international law or the resolutions of the Security Council must uphold the
rule of law. Illegal terrorist acts must be defeated by the strength of law. The
argument that the current norms of international law are inadequate to deal with


127 H. Lauterpacht, The Function of Law in International Community (1933) at 179–80.
128 See Greig, loc. cit., fn. 106, p. 392.
129 See Waldock, loc. cit., fn. 4.
130 Y. Dinstein, War, Aggression and Self-Defence (1988) at 196.
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126 N. A. Shah


the threat of terrorism is not convincing. The current international legal order
provides for self-defence and anticipatory self-defence in credible cases and for
any other situation threatening peace and security to be reported to the Security
Council for determination and necessary action. What is needed is to make the
Security Council a reliable and effective body, which requires the political will of
the international community to meet the challenge. The doctrine of pre-emption
cannot fit into the current international legal system and it does not present
compelling arguments for it to be accepted as new norm of international law.


 at S
yracuse U


niversity Library on O
ctober 20, 2010


jcsl.oxfordjournals.org
D


ow
nloaded from


 



http://jcsl.oxfordjournals.org/






 


 


PLEASE SCROLL DOWN FOR ARTICLE


This article was downloaded by: [Syracuse University]
On: 20 October 2010
Access details: Access Details: [subscription number 917337821]
Publisher Routledge
Informa Ltd Registered in England and Wales Registered Number: 1072954 Registered office: Mortimer House, 37-
41 Mortimer Street, London W1T 3JH, UK


Studies in Conflict & Terrorism
Publication details, including instructions for authors and subscription information:
http://www.informaworld.com/smpp/title~content=t713742821


War Crimes in the Armed Conflict in Pakistan
Niaz A. Shaha


a University of Hull, Hull, UK


Online publication date: 09 March 2010


To cite this Article Shah, Niaz A.(2010) 'War Crimes in the Armed Conflict in Pakistan', Studies in Conflict & Terrorism,
33: 4, 283 — 306
To link to this Article: DOI: 10.1080/10576100903582535
URL: http://dx.doi.org/10.1080/10576100903582535


Full terms and conditions of use: http://www.informaworld.com/terms-and-conditions-of-access.pdf


This article may be used for research, teaching and private study purposes. Any substantial or
systematic reproduction, re-distribution, re-selling, loan or sub-licensing, systematic supply or
distribution in any form to anyone is expressly forbidden.


The publisher does not give any warranty express or implied or make any representation that the contents
will be complete or accurate or up to date. The accuracy of any instructions, formulae and drug doses
should be independently verified with primary sources. The publisher shall not be liable for any loss,
actions, claims, proceedings, demand or costs or damages whatsoever or howsoever caused arising directly
or indirectly in connection with or arising out of the use of this material.



http://www.informaworld.com/smpp/title~content=t713742821

http://dx.doi.org/10.1080/10576100903582535

http://www.informaworld.com/terms-and-conditions-of-access.pdf





Studies in Conflict & Terrorism, 33:283–306, 2010
Copyright © Taylor & Francis Group, LLC
ISSN: 1057-610X print / 1521-0731 online
DOI: 10.1080/10576100903582535
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This article argues that an internal armed conflict exists in Pakistan and the law of
armed conflict together with human rights law applies to it. It is further argued that
both the security forces of Pakistan and the Pakistani Taliban have and will continue to
violate these laws and to expose the Taliban’s violations alone is only a half-truth. To
conclude, the reasonable prospects, or lack thereof, of the war crimes committed in this
conflict to be prosecuted are discussed.


Pakistan is an important battlefield in the War on Terror (Bush 2008). The United States has
included direct drone attacks in the tribal areas of Pakistan in the new strategy in the fight
against the Taliban in Afghanistan (Mullen 2008; Iqbal 2008) and is sending more troops to
Afghanistan as reinforcement (Gordon and Shanker 2008). The U.S. forces are increasingly
using in Pakistan and Afghanistan the Iraqi counterinsurgency tactics: gathering actionable
intelligence and taking out the target (Dawn 2008a). The Afghan government wants to
go after militants inside Pakistan (Karzai 2008). The Pakistani government said it would
not accept from militants anything less than to lay down their arms and accept the writ
of government (Gilani 2008c). The Pakistani government made it clear that it wants to
expel foreign militants from its tribal areas but would not allow direct military engagement
against militants by another country (Kayani 2008a, 2008b). The government of Pakistan
thinks itself “capable of taking an effective action within the boundaries” (Gilani 2008b).
The Prime Minister of Pakistan has warned the United States to stop violating the Pakistani
border as it is not only against the Charter of the United Nations but is also counterproductive
in Pakistan’s war against militants (Giliani 2008a). The United States says it has a right
to cross the Pakistani border to pursue militants (Gates 2008) but in April 2009 it came to
light that both governments have a tacit understanding on the issue of drone attacks inside
Pakistan (The Washington Post 2009). In June 2009, the United States resumed surveillance
flights over Pakistan (Schmitt and Mazzetti 2009). In May 2009, the government of Pakistan
changed its conciliatory stance toward militants: armed groups shall be fought until they
are defeated (Zardari 2009a, 2009b) as they have become a threat to the survival of Pakistan
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Figure 1. Bajaur Agency students’ bodies. Source: BBC Urdu (2006).


(Gilani 2009a, 200b). The Pakistani security forces started Operation Rah-i-Rast to “clear”
Swat of militants (Inter Services Public Relations (hereinafter, ISPR) 2009b). Operation
Rah-i-Nijat was launched to “clear” regions of Waziristan of militants (Khan 2009). Most
of the world media, human rights organizations, and experts focus less on the conduct of
conflict by the security forces of Pakistan. The focus tends to be more on the conduct of
conflict by the Tehrik-i-Taliban Pakistan (TTP) and its affiliated armed groups. As a result
of this tendency one sees only partial exposure and analysis. Full exposure and analysis
of how this conflict is conducted by both parties is needed. The purpose of this article is
to investigate two aspects of the conflict: (a) whether war crimes have been committed
by the security forces of Pakistan and the TTP’s fighters and (b) if war crimes have been
committed, have the war criminals been prosecuted or is there a real prospect of their
prosecution?


Status of the Tribal Areas


We need to identify the parties to the conflict and the legal status of the tribal zone in order
to determine the nature of the conflict and appropriate applicable laws. There is a great
deal of confusion about the legal status of the tribal areas, which is why it is important
for this discussion to shed light on the point. The conflict zone in Pakistan is the tribal
areas bordering Afghanistan. These areas consist of regions governed by the central and
provincial governments. The Federally Administered Tribal Areas (FATA) are part and par-
cel of Pakistani territory under Article 1 of the 1973 constitution of Pakistan. The people
of FATA are represented in the National Assembly (Art. 51) and the Senate (Art. 59) but
administratively it remains under the direct executive authority of the president (Art. 247).
Laws framed by the parliament do not apply to FATA unless so ordered by the president.
Most of civil, and criminal, laws related to terrorism are extended to FATA (Hussain 2005).
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Figure 2. Red Mosque casualties. Source: BBC Urdu (2007).


The president is also empowered to issue regulations for the peace and good governance
of the tribal areas (Art. 247). The president has the power to cancel the current status of
these areas after consultation with the tribal people through their council of elders (Jirga).
Today, FATA is governed primarily through the Frontier Crimes Regulation 1901 (FCR).
The Governor of the North West Frontier Province (hereinafter, NWFP) administers FATA
in his capacity as an agent to the president of Pakistan, under the overall supervision of
the Ministry of States and Frontier Regions in Islamabad, the capital of Pakistan. FATA
is divided into two administrative categories: “protected” and “non-protected.” Protected
areas are regions under the direct control of the government, while non-protected areas are
administered indirectly through a council of elders of the local tribes. North Waziristan,
South Waziristan, Kurram, Orakzai, Khyber, Mohmand, and Bajaur are seven tribal agen-
cies. There is another set of areas in NWFP that are governed by the provincial government.
They are known as Provincially Administered Tribal Areas (PATA). In common parlance,
however, both FATA and PATA are referred to as tribal areas. Several Frontier Regions
of the NWFP and some regions of Baluchistan are also recognized as tribal areas by the
constitution (Art. 246). The main conflict is in the seven agencies and Swat, an adjacent
region of the tribal areas. In contrast to what is generally asserted (Yusufzai 2003; McCain
2008), these regions are neither independent nor lawless. They are under the direct supervi-
sion of the president or his agents and the provincial governments (Hussain 2005, 57). The
constitution of Pakistan together with other laws applies to the tribal areas (Supreme Court
of Pakistan 1999). The question of which law applies to the tribal areas has lost relevance
because violence has spread to the entire country and the whole country is a crime scene.
Violence may emanate from the tribal areas but it is certainly no longer confined to tribal
areas.


Parties to the Conflict


The two main parties to the conflict are the security forces of Pakistan and the TTP.


The Security Forces


The security forces include the armed forces, the Frontier Corps, the police, and in some
cases the levies (government forces also known as Khasadars) of different tribal regions.
Most of the operations, apart from sporadic skirmishes, are conducted under the overall
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supervision of the army. The local tribal lashkars (a group of village fighters), supported by
the security forces, also fight the TTP in Dir and Buner areas (see later). The TTP, which
is discussed later, has affiliated armed groups that carry out suicide bombing and take part
in fighting against the security forces. These groups include Lashkar-i-Jhangvi, Sipah-i-
Sahaba Pakistan, and Jaysh-e-Muhammad. They have a different origin and history than
the TTP and are often described as the Punjabi Taliban (Abbas 2009). These organizations
operated under state patronage rather than challenging the writ of the state and were, until
very recently, focused on the struggle in Kashmir. In 2002, former President Musharraf
banned these organizations but despite that they remained active and some joined the
Taliban in Afghanistan and Pakistan. Other sectarian Shi’a and Sunni groups and criminal
gangs, such as the Mangal Bagh Laskar-e-Islam of Dara Adam Khel, also commit violence
but their activities are not discussed. The main armed group and party to the conflict is the
TTP, which warrants detailed discussion.


Tehrik-i-Taliban Pakistan


During the U.S.-led war against the Taliban, prominent Taliban and Al Qaeda figures found
shelter in the tribal areas of Pakistan. Pakistan, as an ally of the United States, provided
extended support to the U.S.-led coalition. Al Qaeda branded former President Musharraf
of Pakistan as a “traitor” and called on Pakistanis to rebel against him (Bin Laden 2007;
Siddique 2007). The Pakistani forces started military operations to flush militants out of
the tribal areas but some tribal figures resisted the Pakistani effort. This initiated a direct
conflict between those who now constitute the TTP’s leadership and the Pakistani security
forces. At the start of the Afghan conflict in 2001, allies and sympathizers of the Taliban
in Pakistan were not identified as “Taliban” themselves. The transition from being Taliban
supporters and sympathizers to becoming a mainstream Taliban force in the tribal areas
of NWFP initiated when many small militant groups operating independently in the area
started networking with one another. Soon, many other local groups started joining the
Taliban ranks in the tribal areas: some as followers while others as partners. During this
process, the Pakistani Taliban never really merged into the organizational structure of the
Afghan Taliban under the leadership of Mullah Omar. They, instead, developed a distinct
identity. These independent militant groups, now banded together, created a space for
themselves in Pakistan by engaging in military attacks on the one hand and cutting deals
with the Pakistani government to establish their autonomy in the tribal area, on the other
hand (Abbas 2008).


A Shura (Council) of forty senior Pakistani tribal leaders established the TTP as an
umbrella organization (Perlez and Shah 2008b). Baitullah Mehsud was appointed as its
Amir (Chief) (Yusufzai 2007a) and Maulana Faqir Muhammad of Bajaur Agency as the
Deputy Chief (H. Khan 2008e). Faqir Muhammad is also the chief of the Bajaur group of
the Taliban. Maulana Hafiz Gul Bahadur is the head of the North Waziristan Taliban while
Mullah Nazir is controlling the Taliban group of South Waziristan (Wazir 2008a). Maulana
Fazlullah is the head of the Swat chapter of Taliban. Maulvi Omer is the spokesperson and is
seen as the public face of the TTP (H. Khan 2008e). The Shura not only has representation
from all tribal agencies, but also from the settled districts of the NWFP such as Swat,
Bannu, Tank, Lakki Marwat, Dera Ismail Khan, Kohistan, Buner, Mardan, and Malakand.
The purpose of the formation of the TTP is to “unite the Taliban against [foreign] forces in
Afghanistan and to wage a ‘defensive jihad’ against Pakistani forces” (Dawn 2007a). The
TTP does not want to fight the Pakistani army as they regard it as a “national institution.”
Baitullah Mehsud said: the war is not against Pakistan as it is not beneficial for us and
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Islam (Rashid 2006b). The TTP will fight the Pakistani forces when the TTP fighters are
attacked. The TTP’s strategy seems to be to focus on Afghanistan rather than opening a
new front in Pakistan.


Baitullah Mehsud is thirty-four years old, slightly short with a black beard; a warrior
belonging to the South Waziristan Agency. He hails from the Mehsud tribe. He shuns media
and does not want to be photographed but in May 2008 he invited media to his stronghold in
South Waziristan (BBC 2008). He came to prominence in 2005 when he signed a deal with
the Pakistani government. As part of the deal, he had pledged not to provide any assistance
to Al Qaeda and other militants and not to launch operations against government forces
(Rashid 2005). The deal was short lived, and since 2006, he has virtually established an
independent zone in parts of South Waziristan Agency. Mehsud commands a force of around
two thousand militants (BBC 2007) and has moved aggressively against Pakistan’s army in
recent months, especially when he captured around three hundred army soldiers in August
2007 (BBC 2007). The soldiers were returned only when the government released twenty-
five militants associated with Mehsud (Wazir 2007b). Of the fifty-six suicide bombings
in Pakistan in 2007, thirty-six were against military-related targets, including two against
the Inter Service Intelligence (ISI); two against the army headquarters in Rawalpindi;
one aimed at the air force in Sargodha; and one directed at the facility of the Special
Services Group (SSG) in Tarbela. For many of these attacks, the government blamed
Baitullah Mehsud and his associates (Abbas 2008). This reveals the TTP’s potential that
it has additional resources and geographic reach. The then pro-Musharraf government has
charged Mehsud with the assassination of Benazir Bhutto (Malik 2008) but Mehsud denies
any involvement (Orakzai 2007). The new government of the late Bhutto’s party has warned
that it is premature to accuse Mehsud (Dawn 2008e). Baitullah Mehsud was killed on 5
August 2009 and Hakimullah took over as the new leader of the TTP (Dawn 2009a). The
government of Pakistan banned the TTP on 25 August 2008 under the Anti-Terrorism Act,
1997 but the TTP spokesperson termed the move as ineffective (Dawn 2008c).


To sum up the position of the TTP, it is a newly founded organization of Pakistani origin
based in the tribal areas at the border between Pakistan and Afghanistan. They have the
effective control of most of the tribal areas (Perlez and Shah 2008d). They have established
Islamic courts in Mohmand, Khyber, Orakzai, Bajaur, and South and North Waziristan
agencies (Dawn 2008f; Kakar 2008b). Any security posts vacated by the Pakistani forces
are occupied by the TTP fighters (Orakzai 2008d). The TTP’s influence is also emerging in
other provinces such as Punjab (Sulman 2008) and Sindh (Sabir 2008). The TTP has its own
command structure and a clear mission: to fight and expel foreign forces from Afghanistan
(Fazlullah 2008). The TTP does not want to fight Pakistani forces but if fighters of the TTP
are attacked or prevented from Jihad in Afghanistan, they will fight back in self-defense.
The government of Pakistan recognizes the TTP as a force and has signed several peace
agreements with the TTP (Orakzai 2006). These, agreements, however, do not affect the
TTP’s mission in Afghanistan (Kakar 2008c; Hamdani 2008).


Existence of the Conflict


The law of armed conflict applies in armed conflict of international or non-international
character. The question of establishing international conflict is not difficult. The 1949
four Geneva Conventions (GC-I, Art. 2; GC-II, Art. 2; GC-III, Art. 2; GC-IV, Art. 2)
define international armed conflict that occurs between two or more state parties to the
conventions. Article 1(4) of the 1977 Additional Protocol I to the four Geneva Conventions
extends this definition to “armed conflicts in which peoples are fighting against colonial
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domination and alien occupation and against racist regimes in the exercise of their right of
self-determination.” In contrast to this, it is more difficult to establish whether an internal
armed conflict exists within a state. International law has defined internal conflict in two
places.


The 1977 Additional Protocol II (Art. 1) to the four Geneva Conventions states that
an internal conflict is a conflict between the “armed forces and dissident armed forces or
other organized armed groups which, under responsible command, exercise such control
over a part of its territory as to enable them to carry out sustained and concerted military
operations and to implement this Protocol.” Additional Protocol II applies to state parties
and Pakistan is not party to it. Common article 3 of the four 1949 Geneva Conventions
applies to “armed conflicts not of an international character occurring in the territory of
one of the High Contracting Parties” but it does not define internal armed conflict. The
traditional understanding is that common article 3 applies to armed conflicts in which
hostilities may occur between governmental armed forces and nongovernmental armed
groups or between such groups only (ICRC 2008c, 3). Additional Protocol II definition is
narrower than the notion of an internal armed conflict under common article 3 in two aspects.
First, it introduces a requirement of territorial control, by providing that nongovernmental
parties must exercise such territorial control “as to enable them to carry out sustained and
concerted military operations and to implement this Protocol.” Second, Additional Protocol
II expressly applies only to armed conflicts between State armed forces and dissident armed
forces or other organized armed groups. Contrary to common article 3, the Protocol does
not apply to armed conflicts occurring only between non-State armed groups (ICRC 2008c,
3). Pakistan is party to the Geneva Conventions and common article 3 applies to internal
armed conflict. Common article 3 would apply as customary law as well.


The 1998 Statute of the International Criminal Court (Art. 8(2)(f)), for the purpose of
its own application, has defined internal armed conflict as a conflict “that take place in the
territory of a State when there is protracted armed conflict between governmental authorities
and organized armed groups or between such groups.” This definition is wider and is in line
with common article 3 but it does not cover “situations of internal disturbances and tensions,
such as riots, isolated and sporadic acts of violence or other acts of a similar nature” (ICC
Statute, Art. 8(2)(f)). Pakistan is not a party to the ICC Statute but the aforementioned
definition is reflective of customary law and would apply to the conflict in Pakistan.


The International Criminal Tribunal for the former Yugoslavia (ICTY 1995, paragraph
70) said that “an armed conflict exists whenever there is a resort to armed force between
States or protracted armed violence between governmental authorities and organized armed
groups or between such groups within a State.” This interpretation is more in line with
common article 3 and the ICC Statute. Three basic elements of armed conflict can be
gathered from the aforementioned. First, there should be “protracted armed violence.”
Second, the conflict/violence should be between government forces and armed groups or
between armed groups. Third, the conflict/violence must take place within the territory of a
state. These three elements must be present to establish whether an internal armed conflict
exists. It is worth noting that some conflicts might have the elements of both international
and non-international armed conflict (see ICTY 1999, paragraph 84).


The existence of armed conflict is a question of fact. Therefore, in order to establish
the existence of an armed conflict in Pakistan, factual conditions are examined. The factual
conditions on the ground indicate that armed conflict exists inside Pakistan. First, there
is protracted violence in Pakistan since 2002. The TTP and its affiliated armed groups
are inflicting heavy losses on the security forces of Pakistan. The Pakistani forces are
using tanks, jets, and gunship helicopters to suppress the TTP’s fighters in Swat, Buner,
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Dir, Kurram Agency, and North and South Waziristan. Thousands of people have left their
homes and taken refuge in the neighboring areas of Afghanistan and some settled districts of
the NWFP (UNHCR 2008, 2009). The ICRC (2008a, 2009) has declared Dir as a war zone
and consistently refers to the situation as an armed conflict. Second, the armed conflict is
between the TTP and the security forces of Pakistan. Third, the conflict is taking place with
the territory of Pakistan (United Nations Security Council 2008; ICTY 2008, paragraphs
49 and 99). The conflict in Pakistan possesses the three basic elements of an internal armed
conflict. The conflict even meets the more stringent requirements of an internal conflict
contained in Article 1 of the Additional Protocol II as the TTP controls different regions
and carry out concerted attacks on the Pakistani forces and other targets.


Applicable International Law


In general, the law of armed conflict, customary law, human rights law (Abresch 2005; Haye
2008), international criminal law (Cassese 2008; Zahar and Sluiter 2006), and municipal
laws (Rogers 2004, 216) apply to an internal armed conflict. As stated earlier, Pakistan is
not party to 1977 Additional Protocol II but has signed the 1949 four Geneva Conventions;
therefore, common article 3 applies. Pakistan is not a party to the ICC Statute, but article
8 (2(c–f)) might apply as it is reflective of custom. Pakistan has not ratified or acceded
to many human rights conventions but has signed the 1966 International Covenant on
Civil and Political Rights on 17 April 2008. Pakistan has also signed the 1984 United
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment on 17 April 2008. The fact that Pakistan has not ratified these human rights
instruments is irrelevant as most of the principles contained therein have acquired the status
of customary international law or jus cogens binding all states. In no circumstances can
these norms be violated (OHCHR Fact Sheet No. 32 2008; Borelli 2005). In addition, as
shown later, most of these human rights principles are recognized by the 1973 constitution
of Pakistan in the form of fundamental rights.


For the present discussion, common article 3 of the four Geneva Conventions is
the most important one. It is described as a “convention in miniature” (Pictet 1952, 48)
or as a “convention within the convention” (Kalshoven and Zegveld 2001, 69) dealing
specifically with armed conflict not of an international character. It outlines certain basic
humanitarian provisions that each party to the conflict must adhere to. “The obligation
is absolute for each of the Parties and independent of the obligation on the other Party”
(Pictet 1952, 51). Common article 3 obligates each party to the conflict to treat humanely
“in all circumstances” and without distinction those who are taking no active part in the
hostilities, including members of armed forces who have laid down their arms and those
placed hors de combat by sickness, wounds, detention, or any other cause. Common article
3 not only protects civilians but also those who had laid down their arms for whatever
reason. Distinction on the basis of religion, color, race, or “other similar criteria” (e.g.,
nationality) is prohibited (Pictet 1952, 55). Common article 3 prohibits “at any time and
in any place whatsoever” (a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment, and torture; (b) taking of hostages; (c) outrages upon personal
dignity, in particular humiliating and degrading treatment; and (d) the passing of sentences
and the carrying out of executions without previous judgment pronounced by a regularly
constituted court affording all the judicial guarantees. It is obligatory to collect and care for
the wounded and sick. Three broad categories of people may benefit from the provisions
of Common article 3: civilian, those who are hors de combat, and the wounded and sick.
Common article 3, however, does not preclude the application of municipal law. Captured
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militants, whether national or not, may be tried for offenses they have committed provided
the requirements of Common article 3 are observed (United Kingdom, Ministry of Defence
2005).


There are certain principles of customary international law that are applicable to an
armed conflict of non-international character (ICTY 1995, paragraph 127; see Henckaerts
and Doswald-Beck 2005). It is not always easy to determine the content of customary
law applicable to internal conflict; however, the basic guide should be the principles of
military necessity, humanity, distinction, and proportionality (United Kingdom, Ministry
of Defence 2005). The right of the parties to the conflict to choose the methods and means
of warfare is not unlimited (Hague Regulations 1907, Art. 22; Protocol I, 1977; Protocol
II, 1977 Art. 35). The current law of the armed conflict is consistent with the economic
and efficient use of force. The argument that in some cases the law of armed conflict might
be ignored to achieve the purpose of the war is obsolete as the modern law of warfare
takes into account military necessity (United Kingdom, Ministry of Defence 2005). The
principle of humanity forbids inflicting unnecessary sufferings (Hague Regulations 1907,
Preamble). All military operations shall be based on the principles of distinction, that is, a
clear distinction must be made between military targets and civilian population and objects
(Additional Protocol 1, 1977, Arts. 48 and 49(3)). The law of armed conflict, however, does
not require that civilians and civilian objects shall never be damaged. For instance, civilian
casualties are acceptable if they are proportionate to legitimate military goals. Any military
attack must be proportional “to the concrete and direct military advantage anticipated”
(Additional Protocol 1, 1977, Art. 51(5)(b)).


Applicable Domestic Law


On a domestic level, several laws would apply but the 1973 constitution 1901 Frontier
Crimes Regulation; 1860 Pakistan Penal Code; 1898 Code of Criminal Procedure Code;
the 1952 Pakistan Army Act; and the amended 1997 Anti-Terrorism Act are the most
relevant.


Most of the constitutional provisions are applicable to everyone at all times within
Pakistan but chapter two—dealing with fundamental rights—is the most relevant for this
discussion. Article 4 states that it is the inalienable right of every individual to enjoy the
protection of law and to be treated in accordance with the law. Article 5 requires the loyalty of
citizens to the state and the constitution. Article 8 prohibits making law that is inconsistent
with or derogating from fundamental rights recognised by the constitution. These two
articles override any other laws or customs that might conflict with fundamental rights. All
citizens are equal before the law and are entitled to equal protection of the law (Art. 25).
The constitution guarantees the security of person and life (Art. 9). No one shall be arrested
and detained without being informed of the grounds for such arrest. An arrested person
shall have a right to consult a lawyer of his/her choice and must be produced before a
magistrate within twenty-four hours of such arrest. This, however, does not apply to those
who are kept under preventive detention for acting against the security or integrity of
Pakistan. Such a person may be detained for up to three months and his/her detention may
be extended only by a review board (Art. 10). The dignity of the individual is inviolable
and the use of torture for extracting evidence is prohibited (Art. 14). Those imprisoned
shall not undergo compulsory service that is of a cruel nature or incompatible with human
dignity (Art. 11). These constitutional provisions are applicable to everyone irrespective of
domicile or nationality. These rules, therefore, equally apply to foreign fighters in the tribal
areas of Pakistan. The president of Pakistan has the power to declare a state of emergency
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in case of war or internal disturbance (Art. 232). During such emergency, fundamental
rights, specified in the order, may be suspended by Presidential Order but such order must
be approved by the joint session of the parliament (Art. 233). At the moment, an emergency
is not declared in the tribal areas of Pakistan and therefore, fundamental rights remain in
force.


The 1860 Pakistan Penal Code (PPC) takes effect throughout Pakistan (section 1).
Every person acting contrary to the provisions of the PPC within Pakistan shall be liable to
punishment (section 2). The phrase “every person” comprises all persons without limitation
and irrespective of nationality, religion, or creed (All Pakistan Legal Decision 1958 Supreme
Court [Ind.] 115). Most of the provisions of the PPC overlap with constitutional and
common article 3 guarantees. The most relevant provisions of the PPC are offenses against
the state (sections 121–130), offenses affecting the human body such as murder (sections
299–338), offenses related to kidnapping and abduction (sections 359–368), and offenses
related to mischief by causing fire or explosives (sections 425–440). The amended 1997
Anti-Terrorism Act is a special and perhaps the most relevant law (see Fayyaz, 2008) which
extends to the whole country. The 1952 Pakistan Army Act is mostly concerned with the
organization and discipline of the armed forces but some of its provisions prohibit wilful
damage and destruction of property (section 25), plunder (section 29), and conduct of a
cruel, indecent, or un-natural kind (section 41).


War Crimes in the Conflict


In the conflict between the security forces of Pakistan and the TTP, the law of armed
conflict and other applicable laws are violated on a regular basis. The following accounts
show that both parties to the conflict have committed and continue to commit war crimes
under Common article 3 and customary law and crimes under domestic law.


War Crimes by the TTP


The TTP seems to believe that they act according to the Islamic law of armed conflict.
The Taliban in Afghanistan issued on 9 May 2009 an “Afghanistan Islamic Emirate Code
for Mujahidin” whereas the TTP has no such written rules but it can be safely assumed
that the TTP closely follow the Afghan Taliban’s Code for Mujahidin. This assumption is
made on the basis of the similarity of conduct and avowed alliance between the two types
of Taliban. Both groups also have a close nexus ideologically, territorially, and culturally.
Here, however, the conduct of conflict by the TTP is examined under the international law of
armed conflict. It is very difficult to pinpoint who is behind a particular incident of violence
but one can examine those incidents for which either the TTP has claimed responsibility or
has issued warnings that it will attack particular targets such as foreign nongovernmental
organizations (NGOs) (Wazir 2007c) and later those targets were hit. Since early summer
2008, the TTP has stepped up their activities against the government forces. The modus
operandi is that the TTP would give a warning to the government to stop operations in a
particular area against the TTP; if the warning is not heeded, the TTP would attack the
security forces, civilians, and civilian objects (Omer 2008).


Targeting Civilians


The TTP has targeted civilian objects and killed hundreds of civilians since 2002. In some
cases, killing civilians is deliberate while in others civilians are killed and property destroyed
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as a result of indiscriminate firing and suicide bombing. Targets have included government
officials, pro-government tribal elders, and health and foreign aid workers. It is difficult to
note all such cases but a few are stated here by way of example. Those killed are either
kidnapped or shot dead on the spot. On 9 November 2007, Federal Minister Amir Muqam’s
house was hit by a suicide bomber, killing four people including three security guards. He
was threatened a few days before the attack (Yusufzai 2007b). On 2 April 2006, the dead
body of Zahir Shah, a pro-government religious scholar, was found in South Waziristan.
Several bullets wounds were found on his body (Kakar 2006). On 28 April 2007, Federal
Interior Minister Aftab Sherpao’s election rally was attacked in Charsada where thirty-one
people died and dozens were injured (Khan and Khan 2007). On 27 January 2007, a suicide
blast in Peshawar killed thirty-one people and wounded thirty others. Deputy Inspector
General of Police, Peshawar and two local council chairpersons were among those killed in
the blast (Dawn 2007c). In February 2007, Doctor Abdul Ghani of the Health Ministry of
the NWFP was killed during a polio campaign in Bajaur Agency. In August 2008, the TTP
commanders in Swat valley threatened several pro-government politicians and officials
to put pressure on the government to stop operations against the TTP. The members of
the Awami National Party—which has formed a government at the provincial level—were
specific targets. The TTP attacked the house of the brother of a ruling party MP with rockets
in Shah Derai area of Tehsil Kabbal, Swat killing ten people. The TTP spokesman for Swat
chapter, Muslim Khan, said the attack was in revenge of innocent people killed in the
Kabbal operation (The News International 2008c). On 9 June 2009, militants attacked the
Pearl Continental hotel in Peshawar killing eleven people and wounding another fifty-five
(Khan and Masood 2009). After two days, the TTP took responsibility for the bombing and
said it was in retaliation for shelling on seminaries in Hangu and Orakzai a few days before
(Dawn 2009b). Attacking civilians is a clear violation of Common article 3 and customary
law of armed conflict. It is also against the PPC.


Targeting Civilian Objects


Tehrik-i-Taliban Pakistan has attacked several girls’ schools and music shops in different
tribal agencies of the NWFP. These attacks are systematic and seem to be part of the
TTP’s policy. The modus operandi of these attacks, however, is different from those of
the Afghan Taliban in that these schools are attacked during the night when no civilians
are present at the premises. On 2 August 2008, two girls’ schools were blown up. The
Taliban’s spokesperson, Muslim Khan, accepted responsibility (Kakar 2008e). On 30 July
2008, the Swat chapter of the TTP took responsibility for blowing up a girls’ school, an
army guest house, and a tourist hotel (Orakzai 2008f). In a separate attack on a girls’
school, a letter was left warning parents not to send their children to these schools because
English/Western style education is given in these schools (Kakar 2008f). Letters of this
kind are distributed during the night and are known both in Pakistan and Afghanistan as
“night letters.” Four schools were set ablaze in Dir district in June 2008 (Kakar 2008f). “At
least 39 girls’ schools were blown up or set ablaze by militants in Swat” [in June 2008]
(H. Khan 2008c). Attacking music shops has become routine in the NWFP wherein several
civilians are either killed or wounded. Deliberate targeting of civilian objects is against the
customary law of armed conflict.


Suicide Bombing


Suicide bombing in armed conflicts has a very long history. It has been committed by the
followers of many religions and in different times and regions of the world (Pape 2005).
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“Suicide attacks are increasingly becoming alien to nowhere and no people. Worldwide,
the number of terrorist groups employing them has grown over the past twenty-five years.
In some of the world’s conflict areas they have come to be widely accepted, and even
supported, by populations who presumably might once have recoiled at the idea” (UN
Assistance Mission in Afghanistan 2007, 3). More than twelve hundred people have been
killed in attacks, mainly suicide, in Pakistan since the beginning of 2008 (The News
International 2008b). The TTP recruit and train individuals, mostly youths, for suicide
missions. They proudly claim to have a large number of suicide bombers waiting for orders
to go and kill (Fazlullah 2008). The TTP’s suicide bombers are known as “Fidayeen Squad”
(Khan 2008d). The TTP started suicide bombing as a tactic against the Pakistani forces
in 2002. There were terrorists’ attacks and bomb blasts before 2002 but they were of
a sectarian nature: Shi’a and Sunni groups attacking each other (Sohail 2006; Hamdani
2007; Reuters 2007). For instance, the attack on a shrine on 27 May 2005 in Islamabad
killing twenty people was of a sectarian nature (Asghar 2005). But since 2002, suicide
bombing seems to be the new face of militancy (BBC Urdu 2002). As stated earlier, Targets
are usually military objects to achieve military objectives. The attacks on military targets
results in some civilian casualties. There are, however, many instances where civilians
were targeted intentionally. Three major incidents of brutal suicide bombing follow. The
common features of these incidents are: intentional killing and injuring dozens of civilians
and the TTP taking responsibility, describing it as revenge for killing TTP’s fighters. On
21 August 2008, Pakistan Wah Ordnance Factory, when civilian employees were leaving
the main gates immediately after closing hours, was hit by two suicide bombers. The blasts
killed seventy people while injuring sixty-nine others. The TTP claimed responsibility
saying that the TTP is sad over the deaths of civilians but the government forces are killing
the women and children of the TTP (Iqbal and Asghar 2008). The ordnance factory is a
military target but the TTP chose the time and spot of attack where the dominant number
of people were civilians. In addition, civilians working in an ordnance factory do not
lose their civilian immunity. They might be at risk of being attacked but they cannot be
targeted (United Kingdom, Ministry of Defence 2005). On 20 August 2008, a hospital, a
protected object under customary law, in Dera Ismail Khan was attacked by a suicide bomber
killing thirty-two people while injuring twenty-six others. The TTP took responsibility and
threatened more attacks if the government failed to halt operations against the TTP (Nawaz
2008; Mughal 2008). The most recent and devastating suicide attack was on Marriot Hotel
Islamabad, which killed fifty-seven people including foreigners. It is not surprising that
fingers were pointed at the TTP but after two days, a lesser known organization, Fidayeen
Islam, accepted responsibility for carrying out the attack while threatening further attacks
(Mehr 2008). Fidayeen Islam is believed to be an auxiliary group of the TTP who had
claimed responsibility for suicide bombing in the past (Rashid 2007a). The TTP clearly
breaches the customary principle of distinction between civilians and combatants.


Attacking civilians and civilian objects are prohibited under customary law and the
1949 Geneva Conventions. The TTP’s argument that the security forces of Pakistan are
killing their fighters as well as their innocent family members is not tenable. As shown
later, the TTP is correct about the killing of civilians by the security forces of Pakistan
but this does not allow the TTP to act outside the law. The immunity of civilians is
absolute until the civilians engage in hostile activity and lose their civilian status. The
TTP’s suicide bombers are feigning to be civilians when they walk in the middle of public
or attacking the security forces of Pakistan. Their behavior is perfidious and perfidy is a war
crime (Hague Regulations, 1907, Art. 23(b)). The indiscriminate killing of people through
suicide bombing violates the principle of distinction. Targeting protected civilians objects
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such as girls’ schools by the TTP is a war crime. The ICRC (2008b) reminded “all those
involved in the armed conflict of their obligation to comply with international humanitarian
law. In particular, they must ensure that the civilian population is respected and protected
in all circumstances and take all feasible precautions to spare civilians from the effects of
hostilities.”


Hostage-Taking and Kidnapping


Hostage-taking and kidnapping by the TTP has become a common practice since 2004
(Orakzai 2008c). Its members kidnap members of the security forces, government officials,
and those whom they regard as pro-government individuals. The majority of hostages
are killed but the lucky ones might get swapped for TTP’s fighters in the government’s
captivity or in some cases by paying ransom (Wazir 2008b). The government usually
denies paying ransom and tries to attribute the release to the bravery of the security forces
that most Pakistanis doubt. In many cases torture and inhuman treatment are reported.
The list of abduction incidents is long but three cases of civilian abduction incidents are
mentioned by way of example. On 2 September 2008, the TTP claimed that the four missing
Chinese engineers were in their custody and its Shura was preparing a list of demands for
the government of Pakistan to meet (H. Khan 2008a). They were released in 2009 but
it is believed after payment of ransom by the government. Tariq Azizudin, Pakistan’s
ambassador to Afghanistan, was kidnapped on 11 February 2008 while on his way to
Afghanistan. The TTP took responsibility by issuing a videotape asking the government
of Pakistan, through the ambassador, to meet the TTP’s demands (Kakar 2008d). He was
released on 18 May 2008 under a deal with the local Taliban but the government of Pakistan
denies any such deal (I. Khan 2008). A Polish engineer was kidnapped in Pakistan on 2
October 2008. The TTP claimed that he is in their captivity. On 15 October 2008, in video
released by the captors, he said: “I’m in the hands of the Pakistani Taliban. . . . I demand
that all those watching and listening to me, including Poles, put pressure on the (Pakistani)
government to free those (Taliban) who are jailed. In this way, I will also be freed” (The
News International 2008a). He was killed in early 2009. Hostage-taking is specifically
prohibited by Common article 3 and is a war crime.


Killing Suspected Spies


A common pattern of killing of suspected spies by the TTP has emerged. The trend is on
the rise in the tribal areas of Pakistan (Human Rights Watch 2007a) and has become a daily
scene in the TTP-controlled areas (Human Rights Commission of Pakistan 2007). In the
past four years, around four hundred people have been killed only in South Waziristan on
grounds of spying for the United States (Wazir 2008c; Rashid 2006a). The tactic is used
to deter people from giving information about Taliban activities either to the governments
of Pakistan or Afghanistan or to foreign troops. These killings and abductions serve an
additional purpose as well: spreading terror among the local population. Suspected spies
are either shot dead or beheaded. The majority of dead bodies found have signs of torture
and brutality. Usually, the TTP takes responsibility for these killings by attaching a note
explaining why that particular person was killed. The note also, in many cases, gives
a warning to potential spies. Here are a few examples. In South Waziristan, three dead
bodies, full of bullet wounds, were found. A letter in Pashto—the local language—attached
to the dead bodies said that they were American spies (Wazir 2008c; Human Rights Watch
2007b). On 27 June 2008, in the aftermath of the Dama Dola village attack in Bajaur
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Agency, two men were shot dead in public on the allegation of spying for the United States.
It was alleged that the information they provided led to the attack on Dama Dola that killed
Taliban fighters. Taliban accepted responsibility for killing these people (H. Khan 2008b).
A woman was killed on the grounds of spying for the United States in Bajaur Agency
(Kakar 2008a). On 21 July 2008, in Miran Shah, two persons were killed for spying for the
United States (Dawn 2008d).


Under the customary law of armed conflict, spies must be treated humanely. They are
at the mercy of the capturing power subject to the right of a fair trial (Hague Regulations
IV, 1907 Arts. 29–30). The TTP does have their own courts (a Taliban court is mainly a
council of a few men) in the areas under their control. They usually claim that the spies
confessed before the TTP’s council to their crimes of spying. The practice of the TTP is
against the law of armed conflict for two reasons. First, the TTP’s claim of confession can
be seriously questioned whether these confessions are not obtained under duress. Second,
the type of justice the TTP is administering in the case of suspected spies does not meet the
requirement of fair trial under international law.


War Crimes by the Pakistani Forces


Since 2002, when small- and large-scale operations against militants in the tribal areas
began, the public has been given the impression that the security forces of Pakistan are
engaged in a war for the security of Pakistan and the implied message was that everything
they do should not be questioned. Militants are painted as the enemies of Pakistan who
needed to surrender or be killed to save the country. This sense of Pakistan’s security being
on the line made it difficult for commentators to question openly the conduct of various
military operations whether these are within the legal framework: the law of armed conflict
and domestic law. Commentators also do not want to run the risk of being branded as
pro-militants and get into trouble with the security forces and intelligence agencies. There
was and is a genuine belief that militancy must be eliminated but an objective examination
of the way the security forces conduct operations against militants is also needed. What
follows is a brief account of how the war against militants is conducted. The purpose here is
not to discuss whether Pakistan should fight militants but it is to see how different military
operations are conducted.


Indiscriminate Killing


The security forces have conducted several operations in different regions of the tribal
areas. One of the common features of all these operations is the indiscriminate killings.
On many occasions the security forces target places that they think are used by mil-
itants, resulting in the killing of dozens of civilians. The only information provided
to the public by the Pakistan army is the number of what they regard as militants.
The ISPR of the Pakistani army issues brief statements giving the number of sus-
pected militants killed (e.g., “eleven militants have been killed and 15–20 injured in
an exchange of fire with Security Forces in South Waziristan Agency”) (ISPR 2008).
On 2 September 2008, the Pakistan army said that the mission in Bajaur Agency was
completed and objectives were achieved: security forces have killed five hundred and sixty
militants (Dawn 2008b; see Perlez and Shah 2008a). Between 10–15 September, the secu-
rity forces claimed to have killed one hundred and seventeen fighters of the TTP (Orakzai
2008a). On 26 September 2008, the Pakistani army claimed it had killed at least five hun-
dred militants in the Bajaur operation (BBC Urdu 2008a). The problem with these killings
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is that the security forces do not explain how many were militants and how many were
civilians. They also remain silent as to whether civilians were killed and, if civilians were
killed, such incidental killing was necessary for achieving military objectives. Independent
sources indicate that on many occasions civilians, including women and children, were
killed (Orakzai 2008b; H. Khan 2008d; A. Khan 2008). On 30 October 2006, Pakistani
army jets bombed a madrassa (religious school) in Bajaur Agency, killing eighty people.
Most of them were students from the local area (Rashid and Orakzai 2006; Khan 2006).
The Pakistan army claimed that militants were hiding inside the seminary. All the dead
bodies were put on display to show the people of Pakistan and the world that there were
no militants. Also, no foreign militants among the dead were identified. There is also no
record of whether the bodies of those foreign militants were handed over to their respective
countries. No one can tell where they are buried. After launching operations Rah-i-Rast in
Swat and Rah-i-Nijat in Waziristan in May–June 2009, the Pakistan army said: “so far 1592
terrorists have been killed” (ISPR 2009c). No one has seen the bodies or graves or weapons
of these militants. The security forces also demolished houses of suspected militants (Asad
2009). The government also claimed to have arrested the family of Fazlullah, the chief of
the Taliban in Swat (BBC Urdu, 9 June 2009). The security forces attacked two seminaries
in Hangu districts wherein five women and several children were killed. The local people
protested against the loss of civilian lives (Paracha 2009). Human Rights Watch (2009)
called on both the Taliban and the security forces to minimize harm to civilians.


It seems that on many occasions the intelligence regarding militants is not sound and
the security forces act on doubtful evidence. It also seems that no proper evaluation is made
of a concrete military advantage to come out of hitting a particular target. If the Pakistani
security forces kill an important militant but civilians are also killed during the attack,
such incidental loss of civilians is permitted but the principle of proportionality needs to
be strictly followed. The incidental loss of life and property must not be excessive to the
realization of concrete military advantage.


Operation Silence: Red Mosque Operation


One of the operations where the most serious violations of the law of armed conflict and
human rights occurred is Operation Silence or the Red Mosque Operation. The security
forces started operations against the alleged militants inside the Red Mosque early in the
morning on 10 July 2007. During the operation, around eight security personnel were killed
whereas over a hundred students including the Imam of the mosque were killed (Rashid
2007b; see Dawn 2007b). The security forces did not give exact figures of how many were
militants and how many were civilians. Several dead bodies were buried in a single mass
grave during the night by the government personnel (Mehr 2007). Not a single militant
was identified among the dead bodies. On 3 June 2008, General (Rtd) Gulzar Kayani said
that phosphorus bombs were used against the students, which was cruel and un-necessary
and called for an inquiry (BBC Urdu 2008c). The Human Rights Commission of Pakistan
(HRCP) (2007) also joined the call for inquiry into the loss of innocent lives as the then
Musharraf government tried to cover it up.


Missing Persons


After the attack on Afghanistan on 7 October 2001, the Bush administration offered hun-
dreds of thousands of dollars as head money for key Al Qaeda and Taliban figures. The
government of Pakistan, as an ally, started arresting suspected militants and cashed in
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thousands of dollars. “We have captured 672 and handed over 369 to the United States. We
have earned bounties totalling millions of dollars” (Musharraf 2006). “The phenomenon
started with the great sweeps for al-Qaida suspects after September 11, but has dramatically
increased in recent years, and now those who disappear include home-grown ‘enemies of
the state’—poets, doctors, housewives and nuclear scientists, accused of terrorism, treason
and murder” (Walsh 2007). Under the law of armed conflict and domestic laws of Pak-
istan, the security forces are allowed to detain militants but they should keep record of
those arrested and let their relatives know the whereabouts of the detainees. There is no
government record available to show the detention of these people, which is why these
detainees are called “missing persons.” Amina Masood Janjua’s husband, Masood Janjua,
was apprehended by Pakistani security forces in July 2005, along with another man, Faisal
Faraz. The security forces have detained them since without filing any charges against them,
and in some cases, even denying their detention. The two men (and even some children)
are among hundreds of victims of enforced disappearance in Pakistan, held beyond the
reach of the law or any outside monitoring. Their families continue to fear for the lives of
their loved ones, aware that torture and other ill-treatment are routine in Pakistani places
of detention. Those forced to fear for the fate of the “disappeared” are also victims of
Pakistan’s plague of enforced disappearances (Amnesty International 2008, 2006). There
are reports that some terror suspects in the custody of Pakistani intelligence agencies were
tortured (Cobain and Norton-Taylor 2009).


Extra-Judicial Killing and Soldier Abuse


The HRCP conducted its own investigation in Swat after the military operation. The
commission found mass graves and evidence of torture and extra-judicial killings (HRCP
2009). After the Swat operation in summer 2009, a video clip was put on YouTube where
Pakistani soldiers were shown beating some local individuals (Hasan 2009). This caused
real concern among the people of Pakistan and, perhaps under pressure from the public and
the fact that it was difficult to deny the soldiers’ abuse, the Pakistan army said that they are
investigating the matter.


The security forces of Pakistan have used jets and gunship helicopters in the fight
against militants. On many occasions sound intelligence was not collected, which led to
hitting the wrong targets, killing civilians. On numerous occasions, disproportionate force
was used. The firing was indiscriminate, resulting in the deaths of civilians and destruction
of civilian property. Hundreds of persons are arrested and detained without charges. The
relatives of those detained do not know their whereabouts. Most of these people were
kidnapped or picked up by the Pakistani secret agencies. Torture is reported in several
cases. Indiscriminate firing and use of excessive force is against customary international
law. Torture and inhumane treatment is against Common article 3. Detention without charge
and trial is against the fundamental rights recognized by the constitution of Pakistan. The
United Nations Security Council (2008) has consistently condemned acts of terrorism in
Pakistan. It has, however, at the same time consistently stressed that states that employ “any
measures taken to combat terrorism comply with all their obligations under international
law, in particular international human rights, refugee and humanitarian law.”


Local Lashkars


The security forces of Pakistan also rely on local lashkars. A local lashkar is a group of
armed men who get together to defend themselves or take revenge for wrongs done to them
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by the TTP. A lashkar consists of young men carrying whatever arms they can lay their
hands on and guided by motives of self-help and revenge. A lashkar is usually led by tribal
leaders or other community figures. In the past, the government has tried to empower such
lashkars (Ashraf 2009) by providing arms, while no training on the laws of war or use
of weapons is given. In many cases, the TTP came back and killed many members of the
lashkar. On 5 June 2009, a TTP suicide bomber killed thirty-three worshipers in a mosque
in Upper Dir. As a response, the local people formed a lashkar of seven hundred men to
avenge the deaths of their loved ones (Jan 2009). The lashkar claims to have killed dozens
of militants, burning their houses and the houses of their sympathizers (Ashraf 2009; ISPR
2009a). In August 2008, the TTP killed six policemen, took their weapons, and disappeared
into the mountains of Buner. The people of Buner formed a lashkar and attacked militants’
hideouts and killed most of them. “A video made on the cellphone showed six militants lying
in the dirt, blood oozing from their wounds” (Perlez and Shah 2008c). On 29 December
2008, the TTP struck back: a suicide car bomber set off an explosion in a school where
polling was taking place for the election of the National Assembly. More than thirty people
were killed and more than two dozen wounded (Oppel and Shah 2008).


The problem with the lashkar is that they are not part of the security forces of Pakistan.
They do not have any formal or informal training in the law of armed conflict or use of
weapons but the government encourages local tribesmen to raise arms against the militants.
The TTP is working outside the law and so are lashkars by taking the law into their own
hands. As their only motive is revenge, there is a greater risk that the law of armed conflict
and human rights law would be violated. This can be seen in instances where the lashkars
killed even the sympathizers of the TTP. As retaliation, militants attack villages and kill
indiscriminately. In many cases the security forces did not come to the aid of lashkars
when the TTP attacked them (Tavernise and Ashraf 2009). The security forces have the
duty to protect civilians rather than encouraging them to pick up guns and take revenge. It
is promoting lawlessness, which could lead to the commission of war crimes.


Prosecution of War Crimes


It is clear from this discussion that war crimes and crimes against domestic laws are
committed by the TTP as well as the security forces of Pakistan. The key question to
examine is whether those accused of war crimes are prosecuted. The security forces of
Pakistan were able to arrest key members of the TTP but unfortunately none of them has
been either charged or prosecuted for war crimes. They were kept in captivity for a few days
or weeks and then either mysteriously released or swapped for members of the security
forces imprisoned by the TTP. The top lieutenant of Baitullah Mehsud, Rafiuddin, was
arrested but released after cutting a deal with the government. In September 2008, he was
rearrested under FCR (Saboor 2008; see Shah and Perlez 2008). The intelligence agencies
of Pakistan arrested hundreds of persons but they are neither charged nor prosecuted. They
are simply missing. The violation of the law of armed conflict and other relevant laws by
the security forces is not an issue of concern for the security forces and the current civilian
government. There is no record showing that someone from the ranks of the TTP or the
security forces of Pakistan is charged for war crimes.


There is no reasonable prospect for the prosecution of war crimes. There are two
reasons for this. First, the security forces believe that they are fighting for the security and
future of Pakistan. Whatever damage they can inflict on the TTP is legal. Their view is
supported by the civilian administration. This might be true but the question is not whether
the TTP is a legitimate target. The question is to prosecute those who violated the law of
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armed conflict and domestic law in carrying out operations against the TTP. It also means
how the TTP fighters are dealt with when arrested or captured. Are they killed or detained,
charged, and prosecuted according to law? The second reason is that the TTP is a lethal
force. The fighters of the TTP routinely kidnap government officials and members of the
security forces. The TTP usually ask the government to release the detained TTP’s fighters
in return for the release of government officials. The government is usually inclined to swap
captives with the TTP. In some cases, ransom is paid to the TTP. This scene of quid pro
quo prevents the successful prosecution of the TTP’s members involved in war crimes. The
government also understands and fears that prosecuting a top TTP’s commander will cause
strong retaliation from the TTP.


Conclusion


The conflict in the tribal areas of Pakistan is bitter and violent. The law of armed conflict,
human rights law, and domestic laws are violated. The conflict seems to intensify further,
raising the possibility of more war crimes. The media portrayal and governments of coun-
tries such as Pakistan, the United States, and the United Kingdom tend to argue that it is
only the militants who violate the law. This is a half-truth. Both parties to the conflict have
committed war crimes. Militancy in the tribal areas is serious and genuine but should be
fought only within the limits of municipal and international law. No matter how much one
dislikes or disagrees with the TTP’s agenda, the rules still need to be played by to defeat
them. The key is to prevent war crimes. It is understandable that war crimes might still be
committed but they need to be investigated and prosecuted. Otherwise, it would look as if
war crimes are not only committed but condoned as well.
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Justice on the Ground:
Can International Criminal Courts Strengthen


Domestic Rule of  Law in Post-Conflict Societies?


Jane Stromseth*


 
The author examines how developments in international criminal law – including
creation of the International Criminal Court and various hybrid tribunals – can
have an impact on rule-of-law building efforts in post-conflict societies. Although
trials of atrocity perpetrators primarily and appropriately focus on fairly trying the
accused individuals, these processes also have a wider impact on public percep-
tions of justice and potentially can influence a society’s ability to embrace rule of
law norms. The quality of outreach and capacity-building accompanying these tri-
als may well have a decisive effect on whether these proceedings, on balance,
strengthen or undermine public confidence in justice and justice institutions in so-
cieties recovering from atrocities. This piece stresses the need to supplement inter-
national and hybrid criminal trials with more meaningful outreach to the affected
populations, and with more systematic domestic capacity-building and empower-
ment aimed at both formal justice systems and civil society.


Introduction


We stand at a decisive crossroads in international criminal law. The international
and hybrid criminal courts created over the last fifteen years have produced dra-
matic developments internationally. These tribunals have indicted and tried a num-
ber of  high-level political and military figures – including former Heads of  State –
for egregious crimes, eroding the prospect of  impunity for such offenses. These
trials have set some groundbreaking legal precedents and have played an educa-
tional role in focusing world attention on fundamental rules of  international law
prohibiting genocide, crimes against humanity, and war crimes. In bringing indi-
vidual perpetrators to justice, these proceedings have established an official record
of  the horrendous crimes committed and the criminal responsibilities of  those
involved. Despite limitations and challenges, the work of  these courts is changing
the landscape of  international justice.
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Far less clear, however, is the impact of  these courts on the ground in the
societies that endured the atrocities. Are the criminal trials before these tribunals
influencing public perceptions of  – and confidence in – fair justice in the coun-
tries that survived the atrocities? Are international criminal courts – and the ‘hy-
brid’ tribunals that combine national and international judges and lawyers –
contributing in any enduring way to building domestic capacity for justice and the
rule of  law? Notwithstanding the considerable resources and expertise devoted to
these courts over the years, we still know surprisingly little about their tangible
domestic effects. Thus a crucial challenge in the years ahead will be to better un-
derstand the practical impact of  international and hybrid criminal tribunals and to
develop better strategies to strengthen their contribution to justice on the ground
in the societies most directly affected. That is the crossroads we face today: to
build stronger links between the work of  international and hybrid criminal courts
and improvements in domestic rule of  law. How we can move in this direction is
the focus of  this essay.


The Purposes and Challenges of International Criminal Courts


After bitter conflicts marked by atrocities, questions about how best to face the
past – and what forms of  accountability and redress to pursue – are often com-
plex and difficult. Different groups and individuals may disagree quite strongly
over how hard to press for post-conflict justice, particularly in the face of  limited
resources, weak domestic justice systems, and fragile peace settlements. Yet, de-
spite these challenges, the trend of  the past two decades is clear: criminal prosecu-
tion of  at least some atrocity perpetrators increasingly has become a key part of
post-conflict transitions, particularly after conflicts involving large-scale violence
against civilians.


When international or hybrid criminal tribunals prosecute atrocity crimes, they
must, of  course, focus on their core purpose of  bringing individual perpetrators
to justice in fair and impartial proceedings. These complex and important trials
inevitably require substantial time, financial support, dedication and expertise. Yet
modest efforts to enhance their domestic rule of  law impact (for example, through
early and well-planned outreach to local populations) can potentially make a real
difference in building public understanding and confidence that the law can be
fair. After all, the people on the ground endured the atrocities and providing mean-
ingful justice to them should surely be an important factor in how we evaluate the
contribution of  international criminal justice. Otherwise, international and hybrid
criminal trials may simply be a ‘spaceship’ phenomenon: they arrive, do their busi-
ness, and take off, leaving a befuddled domestic population scratching their heads
and wondering what, if  anything, this had to do with the dire realities on the
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ground – realities that all too often include desperately under-resourced national
judiciaries; limited public awareness or dissemination of  laws; a dearth of  capable
judges, police, prosecutors, or defense attorneys; abysmal prisons; inadequate gov-
ernmental accountability or transparency; and limited public access to justice in
rural areas, just to name a few recurring problems.1


International and hybrid criminal courts must do more in the years ahead to
contribute to strengthening justice and the rule of  law on the ground. Such capac-
ity-building is important because, in the long-term, domestic justice systems that
are capable of  delivering reasonably fair justice and that enjoy public confidence
are crucial to preventing future atrocities and to building a stable rule of  law. In-
deed, the ultimate impact of  international and hybrid courts will be uncertain if
their work is completely disconnected from the challenges of  strengthening the
rule of  law domestically in post-conflict societies. Furthermore, if  these tribunals
fail to address public concerns about their work and simply ignore local percep-
tions about justice, they may undermine public confidence in fair justice, reinforc-
ing cynicism and despair, rather than helping to build public trust in justice and
the rule of  law.


Although it will not be easy, international and hybrid criminal courts have real
potential to contribute more significantly to justice on the ground in societies
recovering from atrocities. Hybrid tribunals in the affected country, in particular,
may have some built-in advantages over international courts in contributing to
domestic capacity – by virtue of  both their location and the direct participation of
national judges, prosecutors, defense counsel, investigators, administrators and
other staff  in their work. But realizing the potential benefits of  an in-country
hybrid does not happen automatically; it requires astute planning, resources, and
sensitivity to the many practical and political challenges that can arise when a tri-
bunal locates directly in the country most affected by the atrocities.


The International Criminal Court’s arrival has added an important new actor
capable of  influencing and prodding domestic justice systems to improve their
capacity to investigate and prosecute atrocity crimes – capacity that could have
spill-over effects in domestic justice systems more broadly. Yet here too challenges
and questions remain. Whether the ICC will be prepared to take a more proactive
role in providing – or encouraging others to provide – international assistance to
domestic atrocity trials is not yet clear. But even independent of  the ICC itself,
new, more flexible and informal hybrid arrangements – in which transnational
networks provide assistance directly to domestic justice institutions prosecuting atroc-
ity crimes – may become more significant in the future. The very existence of  the


1 For a discussion of  the challenges of  post-conflict justice system reform, see Jane Stromseth,
et al., Can Might make Rights? Building the Rule of  Law afterMilitary Interventions, 2006, pp. 178-248.
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ICC and its statute, in short, may provide a spur to domestic proceedings assisted
by transnational networks. And scholars are producing useful research on the role
and impact of  networks in international criminal law – networks that have the
potential to help strengthen domestic justice systems.


While international and hybrid courts can and should do more to contribute to
justice on the ground in the years ahead, we must also be realistic about the many
challenges and limitations they face in demonstrating fair justice and in capacity-
building. For one thing, international and hybrid trials inevitably achieve only par-
tial and imperfect justice. These tribunals can only focus on a limited number of
potential defendants and their jurisdiction is restricted (often for political reasons)
to limited time-frames that may only be a snap-shot of  a larger conflict. The re-
sulting trials often leave a ‘justice gap’ that can undermine their credibility among
local audiences. Moreover, whether higher-ups or lower-level perpetrators are tried,
criminal prosecutions are only partial responses to the devastating atrocities com-
mitted, and different groups within the affected societies frequently will have sharply
differing views about the fairness or adequacy of  the endeavor. Trials thus will
often need to be supplemented by other mechanisms of  post-conflict account-
ability and justice, such as truth and reconciliation commissions, which can pro-
vide a fuller account of  a conflict and its causes, offer a greater opportunity for
direct participation by victims, and recommend crucial reforms.


In terms of  resources, international and hybrid trials are expensive and often
compete for international funding and attention with struggling domestic justice
systems. If  national governments feel their domestic needs are shortchanged, this
can create tensions and resentments, as in Rwanda. In fact, the gap between the
resources of  international or hybrid courts and those of  many post-conflict jus-
tice systems is generally so enormous that they seem like completely separate and
unrelated worlds. The dilapidated, sweltering courtrooms, limited legal resources,
poorly paid judges, and minimal administrative support or supplies in many do-
mestic systems stand in stark contrast to the comfortable, well-stocked, air condi-
tioned offices, computers, ample administrative staff  and other resources of  the
international and hybrid tribunals. But these challenges argue all the more for think-
ing systematically and creatively from the start about how these tribunals can ad-
vance their fundamental goal of  justice through fair trials while also contributing,
concretely and more substantially, to justice on the ground.


Elements of a Domestic Impact Strategy


How exactly can international and hybrid criminal courts do better to advance
justice on the ground in the years ahead? By adopting a domestic impact strategy that
includes three key elements, these tribunals could contribute more substantially to
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building public confidence about fair justice and to strengthening struggling do-
mestic justice systems in societies recovering from atrocities. These three compo-
nents include:


1. Understand the local terrain more deeply and fully;
2. Think systematically about the tribunal’s demonstration effects and be cre-


ative about outreach; and
3. Be proactive about capacity-building and look for synergies.


Each of  these elements presents conceptual and practical challenges that warrant
elaboration.


Understanding the local terrain


First, understanding the local terrain deeply and fully is crucial to any strategy for
advancing justice on the ground. Each conflict or post-conflict situation will be
unique in ways that profoundly shape the possibilities for advancing justice. Coun-
tries’ circumstances vary widely in crucial respects, including the condition of  the
domestic justice system, public attitudes and expectations about post-conflict ac-
countability, the degree of  tension among different groups or factions, the com-
mitment (or lack thereof) of  domestic leaders to accountability for atrocities, the
prospects for supplementing trials with mechanisms such as truth and reconcilia-
tion commissions, reparations, and memorials, and in many other ways. Whether
holding domestic or hybrid atrocity trials within the affected country is realistic at
all or whether, instead, only international proceedings outside the country offer
prospects for fair justice will also differ significantly across countries recovering
from atrocities. All of  these circumstances, especially whether domestic justice
systems enjoy any degree of  local legitimacy (or instead are deeply discredited) –
and the goals and hopes of  the domestic population who endured the atrocities
and must now chart a new future – will be enormously significant both in shaping
the concrete possibilities for post-conflict criminal justice and in influencing pub-
lic attitudes and confidence in those efforts.


In light of  these challenges, international and hybrid tribunals should each have
professional staff whose full-time job is to focus specifically on understanding the
concerns and expectations of  the local population and the needs of  the domestic
justice system. This team of  people should be multi-disciplinary, including not
only legal experts, but also country experts and anthropologists, who can work
together with local leaders and civil society groups to understand the possibilities
for constructive domestic outreach and capacity-building as part of  a tribunal’s
work. To be sure, most of  the people working at international or hybrid courts –
as prosecutors, judges, defense counsel, administrators, investigators, and so forth
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– will concentrate, as they should, on the tribunals’ central responsibility of  bring-
ing to justice in fair trials those accused of  atrocity crimes. As a result, they may
regard questions about the domestic impact of  the tribunal’s work in the affected
country (in terms of  public perceptions about the court’s work or domestic ca-
pacity-building) as not their responsibility or, at best, as an add-on to their already
busy jobs. But this is precisely why having dedicated staff  with specific, full-time
responsibility for outreach and for capacity-building is so important. Outreach
should be included explicitly in the mandate of  international and hybrid tribunals,
and resources for outreach – and for targeted capacity-building – should be in-
cluded in their budget.


Demonstration effects and outreach


Criminal atrocity trials inevitably convey messages about justice to the multiple
audiences who are aware of  their work. These messages, or demonstration ef-
fects, can either build or undermine public confidence in fair justice.


Ideally, international and hybrid criminal trials (and domestic trials as well) should
convey three crucial messages about justice and the rule of  law. First, by holding
individual perpetrators accountable for their actions, these trials demonstrate that
certain conduct is out of  bounds: that no matter what your cause or grievance, geno-
cide, crimes against humanity, and war crimes are unacceptable and universally
condemned. Second, atrocity trials affirm that impunity for these crimes is being punc-


tured – that even if  accountability is not perfect, increasingly it is possible, and
perpetrators cannot presume on impunity. Third, trials for atrocity crimes aim to
demonstrate and to reassure people that justice can be fair – both procedurally in
terms of  due process and, substantively, in terms of  evenhanded treatment of
comparable actions regardless of  who committed them.


Why are these demonstration effects of  atrocity trials important to justice on
the ground in post-conflict societies? For very tangible reasons: Fair and credible
trials bringing atrocity perpetrators to justice can begin to chip away at deep public
pessimism about the possibility of  meaningful justice and accountability. Most
tangibly and directly, by removing perpetrators of  atrocities from positions in which
they can control and abuse others, criminal trials can begin to reassure the popula-
tion that old patterns of  almost total impunity and exploitation are no longer
tolerable. Barring known perpetrators from again committing atrocities and de-
legitimizing them in the eyes of  the public can at least begin to break patterns of
rule by fear and to build public confidence that justice can be fair. When a notori-
ous leader like Charles Taylor of  Liberia is on trial for egregious crimes, for ex-
ample, he is disempowered and sidelined – and his ability to wreak havoc and fear
in West Africa is diminished. Demonstrating through fair trials that even those
with political and economic power no longer enjoy impunity can help both to
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reduce impunity as a source of  grievance and to give citizens legitimate reason to
expect (and to demand) better accountability and fairer justice processes in the
future, as part of  a gradual step by step process of  turning the corner on the past.


Of  course, criminal trials can also send very mixed, contested, and imperfect
messages about justice, as noted earlier. If  criminal trials are widely viewed as
biased, or if  big fish go free while lesser offenders are held accountable – or alter-
natively, if  direct perpetrators face no justice or accountability of  any kind – those
proceedings may have negative, counterproductive demonstration effects. They
may send a message that justice is not fair, that previous patterns of  impunity are
continuing, and that deep-seated grievances will not be addressed. The complete
failure to pursue accountability at all can send a similar message, contributing to a
continuing public distrust of  justice institutions.


In short, we cannot simply assume that positive demonstration effects will in-
evitably flow from holding international or hybrid trials. On the contrary, particu-
larly given the imperfect and limited nature of  international justice and the
enormous challenges in achieving meaningful accountability for severe atrocities,
the tribunals must work harder to engage local populations who will often be
deeply skeptical of  justice institutions based on bitter domestic experience.
Thoughtful efforts to understand and grapple with the criticisms of  skeptical do-
mestic audiences will be essential if  tribunals hope to build rather than undermine
public confidence in fair justice. What is needed is meaningful outreach that grapples
honestly with these challenges and difficulties, not sugar-coated press releases.


A valuable example of  constructive outreach is the work of  Sierra Leone’s
Special Court. In community town hall meetings and focused workshops all across
the country, a dynamic, young team of  Sierra Leonean outreach officers has en-
gaged the population in remarkably forthright discussions about the meaning and
the challenges of  post-conflict justice – outreach that aims ‘to promote under-
standing of  the Special Court and respect for human rights and the rule of  law in
Sierra Leone.’ These wide-ranging discussions led by the outreach officers have
not been easy, particularly because many Sierra Leoneans deeply resent the fact
that direct perpetrators of  brutal atrocities, who may live right next door, are not
being prosecuted. The Special Court’s outreach staff  has had to work hard to
explain why the court is prosecuting those at the highest level as ‘most respon-
sible’ rather than lower-level perpetrators, about why the Civilian Defense Forces
who defended the nation are also bound by international humanitarian law, and
about what procedurally fair justice looks like. A prosecution and defense before
an impartial tribunal is an important concept to convey to a population deeply
skeptical of  the fairness of  justice systems and inclined, from bitter experience, to
worry that people are simply ‘on the take’. But for all these challenges (and many
others), this substantial outreach program has been vital in involving the Sierra
Leonean people in the work of  the court and in addressing their questions about
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justice and accountability. It stands in marked contrast to the lack of  systematic
outreach – or belated outreach – in many other post-conflict contexts.


There is no doubt that Sierra Leone’s outreach efforts are having an impact in
building public awareness of  the Special Court’s important work. In a society where
travel to rural areas is difficult and access to media is limited, the outreach staff
has managed – creatively and thoughtfully – to engage the population on critically
important issues of  justice and accountability. Survey research indicates that sig-
nificant majorities are aware of  the court and generally view its work positively,
but other studies offer a more mixed and critical account of  the outreach pro-
gram.2  Additional research clearly is needed to assess the longer term impact of
these outreach efforts, particularly in light of  the vast domestic needs that con-
tinue to plague Sierra Leone.


Scholars and practitioners alike can help refine our understanding of  the im-
pact on the ground of  different post-conflict accountability processes. We are
beginning to see more empirical work, such as the studies in East Timor of  the
community-based reconciliation process and the perceptions of  those who par-
ticipated.3  Further scholarly work examining the impact of  criminal atrocity trials
(and other accountability mechanisms) on public understandings and confidence
about justice in affected post-conflict countries could be especially useful in fu-
ture efforts to develop more meaningful and effective outreach programs. Also,
practitioners who have led creative outreach programs such as Sierra Leone’s can
offer valuable insights to those developing similar initiatives in other settings.
Designing outreach programs that respond appropriately and creatively to local
circumstances, and that use media and the arts in culturally resonant ways, should
be an important priority in decades ahead.4


Domestic Capacity-Building


Advancing justice on the ground is not only about demonstrating that atrocity
crimes are out of  bounds, that impunity is being punctured, and that justice can be
fair. Justice on the ground also depends on something very concrete: namely, tan-


2 For research assessing the Special Court’s outreach program, see Memunatu Baby Pratt, Na-


tion-wide survey on public perceptions of  the Special Court for Sierra Leone, 2007; Tom Perriello & Marieke
Wierda, The Special Court for Sierra Leone Under Scrutiny, International Center for Transitional Justice
36-40, March 2006; Rachel Kerr & Jessica Lincoln, The Special Court for Sierra Leone: Outreach, Legacy


and Impact, War Crimes Research Group, Department of  War Studies, King’s College London, Draft
Interim Report, July 2007.


3 See Spencer Zifcak, Restorative Justice in East Timor: An Evaluation of  the Community Reconciliation


Process of  the CAVR, The Asia Foundation, 2004; Piers Pigou, The Community Reconciliation Process of


the Commission for Reception, Truth, and Reconciliation, UNDP, April 2004.
4 For an innovative example of  radio-based outreach, see the work of  Interactive Radio for


Justice at http://www.irfj.org (accessed 28 November 2008)
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gible capacity-building to help strengthen struggling domestic justice systems. This
is important because in many post-conflict societies, justice systems are often deci-
mated, minimally functional, or dominated and controlled by factions for their
own purposes. In such circumstances, building justice institutions worthy of  pub-
lic trust and confidence can be an enormously difficult and long-term process. Yet
if  international and hybrid courts aim to have any lasting impact in advancing
justice on the ground, they should give greater attention to how they can assist
domestic capacity-building in two crucial ways.


First, these courts can make — and encourage – meaningful and direct contri-
butions to improving the domestic justice systems in the societies affected by
their work. This can be called the supply side of  justice on the ground. International
and hybrid criminal tribunals typically enjoy a degree of  international support that
domestic, post-conflict justice systems can only dream of. These international re-
sources understandably are focused on the challenging task of  prosecuting perpe-
trators of  atrocities in fair trials that meet international standards of  justice. But
there are opportunities for synergies – that is, for international and hybrid tribunals
to contribute concretely to domestic legal capacity while doing their own impor-
tant work to advance justice. In Sierra Leone, for example, the Special Court has
worked with domestic police investigators, building their skills in witness manage-
ment and protection and in other areas that will remain long after the Special
Court has finished its work. In East Timor, domestic judges and prosecutors who
gained valuable experience working on atrocity prosecutions and trials are con-
tinuing to use those skills in the domestic justice system. In Rwanda, the ICTR
outreach program, despite a slow start, is placing computers at courthouses in
different parts of  the country, where they can be used not only by citizens inter-
ested in learning more about the ICTR but also by domestic judges doing legal
research.


The possibilities for such synergies will vary, of  course, depending on the par-
ticular post-conflict situation. If  a country is willing to conduct domestic atrocity
trials but is not fully able to do so credibly, for example, international assistance
may help improve domestic capacity to hold fair trials – whether that support
comes from transnational assistance networks, from the International Criminal
Court, or in a combination of  ways.5  If  an international trial before the ICC in


5 For discussion of  different modes of  international assistance to domestic trials, see the contri-
bution to this issue of  this journal by Mark S. Ellis, ‘International Justice and the Rule of  Law:
Strengthening the ICC through Domestic Prosecutions’. See also Elena Baylis, ‘Reassessing the
Role of  International Criminal Law: Rebuilding National Courts through Transnational Networks’,
50 Boston College Law Review (forthcoming); William Burke-White, ‘Proactive Complementarity: The
International Criminal Court and National Courts in the Rome System of  Justice’, 49 Harvard Inter-


national Law Journal 53 (2008); Jenia Iontcheva Turner, ‘Transnational Networks and International
Criminal Justice’, 105 Michigan Law Review 985 (2007).
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The Hague is necessary because a country is ‘unable or unwilling’ genuinely to
prosecute, there may still be opportunities to contribute to domestic capacity-
building through, for instance, workshops, discussions, and outreach (including
via radio) aimed at domestic jurists, civil society leaders, and the general popula-
tion. Hybrid courts located in the country that survived the atrocities may be most
able to directly build domestic capacity by increasing the skills and experience of
local legal professionals involved in the court’s work – as judges, prosecutors, de-
fense counsel, administrators, and investigators – at least if  the national partici-
pants ultimately remain in the country to contribute to the domestic system. Hybrids
can have additional impacts on the domestic system as well – for instance, by
offering educational workshops for national judges and lawyers, training of  inves-
tigators in witness protection, and so forth. Even in the absence of  a formal hy-
brid arrangement, transnational networks of  experts can directly assist and support
domestic atrocity trials in ways that may help to build domestic capacity for fair
justice. Whatever particular form this international assistance takes, those involved
should look for synergies that will help strengthen domestic capacity for justice on
the ground in enduring ways.


A second kind of  domestic capacity-building is also crucially important, and
that is empowering civil society – individuals and groups – to insist upon justice
and accountability from domestic legal and political institutions. We can call this
the demand side of  justice on the ground. Building the rule of  law is as much about
strengthening public demand and confidence in justice as it is about building bet-
ter legal institutions. If  the public has little confidence or belief  in a developing
justice system, they are unlikely to turn to it to resolve disputes or to give any
degree of  loyalty to the ongoing project of  building the rule of  law.


Holding fair criminal trials of those who commit atrocities places the issue of
individual legal accountability squarely on the national agenda. These proceedings
can be a focal point for networks of  local and international non-governmental
organizations who advocate for fair justice and accountability under the law. Hy-
brid and international courts can help empower and build capacity among civil
society organizations working on issues of  justice and accountability by conven-
ing a regular forum to engage with these groups, by offering workshops to local
schools and organizations, and by reaching out to populations that might other-
wise have limited access to justice or political power.


Such outreach and capacity-building aimed directly at civil society can strengthen
the long-term impact of  international and hybrid tribunals. In East Timor, for
example, international support helped build the Judicial System Monitoring
Programme, an NGO that monitored proceedings before East Timor’s hybrid
war crimes tribunal and before its truth and reconciliation commission, and that
continues to play a valuable role by evaluating the national justice system, provid-
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ing information to the wider public, and recommending reforms in the country’s
legal and political system. In Sierra Leone, the hybrid tribunal established the Spe-
cial Court Interactive Forum, a gathering of  local and international NGOs that
focus primarily on the work of  the court and how it can be improved, but that also
network on related accountability and human rights issues. The Special Court’s
outreach office also helped create ‘Accountability Now Clubs’ across the country
– clubs of  university students that discuss issues of  accountability, justice, human
rights, and good governance in Sierra Leone, and also visit secondary and elemen-
tary schools to address these issues. Such demand-side capacity-building should
also be a priority when international assistance is provided directly to support
domestic criminal atrocity trials. In short, international and hybrid tribunals – and
international assistance networks – can contribute significantly to justice on the
ground by helping to educate and empower citizens and civil society organiza-
tions on crucial issues of  legal accountability and human rights.


Conclusion


Atrocities cast a long shadow in societies that have endured the pain. Criminal
trials alone, even with ambitious outreach programs, are – at best – only part of
what is needed to grapple with past atrocities. Those of  us involved in interna-
tional criminal justice, whether as scholars or practitioners, need to be more humble
about the ability of  criminal trials to ever adequately address the wounds and
needs of  those who have suffered genocide, war crimes, or crimes against human-
ity. At the same time, we also need to be bolder in understanding that it is possible
to hold fair trials – to do justice in individual cases – while also contributing more
tangibly to justice on the ground in post-conflict societies through sensitive out-
reach to local communities and through capacity-building aimed at both domestic
justice systems and civil society. Scholars can contribute to justice on the ground
by doing valuable empirical research on the domestic impacts of  international and
hybrid courts and of  other accountability mechanisms. Practitioners can help by
thinking more systematically and creatively about how international and hybrid
courts can advance their fundamental goal of  justice through fair trials while also
contributing more significantly to justice on the ground. Governments and orga-
nizations can help by providing explicit funding and support for outreach and
capacity-building so it is not simply cobbled together on a shoestring. If  we all
give more attention to the complex needs, struggles, and hopes of  the people and
countries recovering from atrocities, we could make genuine progress in advanc-
ing justice on the ground in the challenging years ahead.
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The	Darfur	referral	to	the	International	Criminal	Court	demonstrates	the	limits	
of	international	criminal	justice	as	an	agent	of	wartime	deterrence	evident	
in	the	experience	of	the	ICTY	in	Bosnia.	First,	international	tribunals	cannot	
deter	criminal	violence	as	long	as	states	and	international	institutions	are	
unwilling	to	take	enforcement	actions	against	perpetrators.	Second,	the	key	
to	ending	impunity	in	an	ongoing	war	lies	less	in	legal	deterrence	than	in	
political	strategies	of	diplomacy,	coercion,	or	force.	Third,	the	contribution	
of	 criminal	 justice	 in	 aftermath	 of	 mass	 atrocity	 is	 dependent	 on	 which	
strategies	are	used	to	put	it	to	an	end.


I. INTRoDUcTIoN


On	 27	 February	 2007,	 the	 chief	 prosecutor	 at	 the	 International	 Criminal	
Court	(ICC)	identified	a	former	interior	minister	and	a	militia	leader	as	the	
first	two	individuals	he	planned	to	try	for	atrocity	crimes	committed	in	the	
Darfur	 region	of	western	Sudan.1	The	case	had	been	referred	 to	 the	court	
by	 the	UN	Security	Council	almost	 two	years	earlier,	due	 in	 large	part	 to	
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intense	lobbying	from	the	human	rights	community.	Among	the	arguments	
made	on	behalf	of	the	referral	was	the	ability	of	the	court	to	deter	violence	
against	 civilians	 in	 an	 ongoing	 war.	This	 was	 the	 conclusion	 of	 the	 UN	
International	Commission	of	 Inquiry	on	Darfur,	which	had	 recommended	
the	referral	to	“take	on	the	responsibility	to	.	.	.	end	the	rampant	impunity	
prevailing	there.”2	Following	the	referral,	Richard	Dicker	of	Human	Rights	
Watch	applauded	it	as	a	“historic	step”	that	“offers	real	hope	of	protection	
for	people	in	Darfur.”3	When	the	prosecutor	announced	his	first	two	cases,	
David	Mozersky	of	the	International	Crisis	Group	expressed	the	hope	that	
this	might	prove	to	be	a	turning	point	in	the	conflict:	“the	ICC	may	be	able	
to	succeed	in	Darfur,	where	there	is	little	international	political	will	for	tough	
action	and	the	UN	Security	Council	is	deadlocked.”4


Despite	these	predictions,	subjecting	the	Sudanese	government	to	crimi-
nal	scrutiny	has	had	no	discernible	impact	on	the	level	of	violence	against	
civilians	 in	 Darfur	 and,	 if	 the	 past	 is	 any	 indication,	 is	 unlikely	 to	 do	 so	
unless	there	is	international	political	will	for	tough	action,	either	within	or	
outside	the	Security	Council.	This	was	the	experience	in	Bosnia	where,	as	
in	Darfur,	a	criminal	justice	mechanism—the	International	Criminal	Tribunal	
for	the	Former	Yugoslavia	(ICTY)—was	established	with	the	goal	of	combat-
ing	impunity	before	the	war	had	ended.	However,	it	was	only	able	to	play	
a	meaningful	 role	 after	Western	powers	 took	 coercive	 actions	 to	 end	 the	
war.	This	 article	 draws	 on	 the	 strategic	 studies	 scholarship	 on	 deterrence	
and	 coercion	by	Thomas	 Schelling	 and	Alexander	George5	 to	 distill	 from	
the	Bosnian	experience	three	lessons	as	to	the	relationship	between	inter-
national	criminal	justice	and	wartime	impunity,	which	are	then	applied	to	
the	current	situation	in	Darfur.


First,	international	criminal	justice	cannot	end	impunity	in	an	ongoing	
war	as	long	as	states	and	intergovernmental	organizations	are	unwilling	to	
take	enforcement	actions.	In	Bosnia,	the	ICTY	had	little	impact	on	the	murder	
and	forced	displacement	of	civilians	when	the	UN	and	NATO	were	unwill-
ing	to	move	beyond	neutral	peacekeeping	and	mediation—a	condition	that	
characterizes	international	involvement	in	Darfur	today,	notwithstanding	the	
referral	to	the	ICC.	It	was	only	when	NATO	was	willing	to	use	force,	both	







2008 Darfur and the Limits of Legal Deterrence 531


	 	 6.	 See	schellIng,	supra	note	5,	at	69–86.
	 	 7.	 Id. at	ch.	1.
	 	 8.	 Id. at 4
	 	 9.	 george, hall & sImons,	supra	note	5,	at	288.	


directly	and	via	proxy,	that	the	attacks	on	civilians	ended	and	the	ICTY	was	
able	to	prosecute	anyone	of	significance.


Second,	the	key	to	ending	criminal	violence	in	an	ongoing	war	is	not	
deterrence,	which	is	aimed	at	dissuading	someone	from	initiating	proscribed	
behavior,	but	rather	compellence,	the	act	of	preventing	someone	from	con-
tinuing	actions	on	which	he	has	already	embarked.6	The	threat	of	prosecu-
tion	is	unlikely	to	deter	because,	by	the	time	a	tribunal	asserts	jurisdiction,	
large-scale	crimes	have	already	taken	place	and	in	most	cases,	as	was	the	
case	in	Bosnia	and	is	the	case	in	Darfur,	responsibility	lies	with	top	politi-
cal	and	military	leaders.	As	a	result,	attaching	legal	liability	does	not	create	
an	 incentive	 to	 refrain	 from	 criminal	 activity.	The	 challenge	 is	 to	 prevent	
the	continuation	of	crimes	 that	have	already	been	set	 in	motion,	and	that	
requires	compelling	the	target	to	change	its	behavior.	


According	to	Schelling,	compellence	can	take	one	of	two	forms.7	First,	
it	 can	 involve	 brute force	 to	 defeat	 the	 perpetrators.	This	 can	 take	 place	
through	 internal	 forces,	 as	 when	 the	 Rwandan	 Patriotic	 Front	 ousted	 the	
genocidal	Hutu	 regime,	or	 through	external	 intervention,	 as	when	British	
troops	assisted	a	UN	force	in	defeating	the	Revolutionary	United	Front	(RUF)	
in	Sierra	Leone.	Second,	 it	can	 involve	coercion	where	 the	goal	 is	not	 to	
defeat	the	perpetrators,	but	to	use	the	threat	or	the	demonstrative	infliction	
of	punishment	to	change	their	behavior	by	convincing	them	that	it	is	in	their	
interest	to	comply	with	the	coercer’s	demands.8	The	purpose	of	the	NATO	
bombing	campaign	against	the	Bosnian	Serbs,	initiated	in	late	August	1995,	
was	to	raise	the	costs	and	risks	of	continued	criminal	violence	for	Milošević	
to	a	point	where	he	believed	 that	maintaining	his	power	 required	him	 to	
rein	in	his	allies	and	to	put	an	end	to	the	war.	Comparable	arguments	are	
made	today	vis-à-vis	Sudan,	whereby	oil	sanctions	or	the	enforcement	of	a	
no-fly	zone	are	proposed	as	levers	to	get	Khartoum	to	disarm	the	militias	and	
accept	deployment	of	a	robust	UN	force	to	protect	civilians	in	Darfur.


Third,	the	kind	of	criminal	justice	approach	that	is	feasible	in	the	aftermath	
of	mass	atrocity	is	dependent	on	the	strategies	that	are	used	to	put	it	to	an	
end.	If	the	perpetrators	have	been	physically	defeated,	their	leaders	can	be	
put	on	trial	because	they	lack	the	power	to	prevent	it.	If	one	relies	instead	
on	 coercion,	 this	 is	more	problematic	because	 success	 involves	persuad-
ing	leaders	to	put	an	end	to	criminal	violence	for	which	they	are	probably	
complicit.	The	strategic	studies	literature	indicates	that	coercion	is	likely	to	
be	successful	if	threats	are	accompanied	by	reassurances	and	if	the	coercer’s	
demands	 do	 not	 impinge	 on	 the	 vital	 security	 or	 survival	 interests	 of	 the	
regime.9	This	means	that	a	strategy	of	coercive	conflict	resolution	would	have	
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to	refrain	from	the	prosecution	of	leaders	whose	cooperation	is	needed	to	
make	the	strategy	work—at	least	until	conditions	change.	In	Bosnia,	indict-
ing	Milošević	in	1995,	as	some	international	lawyers	recommended,	would	
have	been	counterproductive	 to	ending	 the	war	because	NATO’s	 strategy	
was	premised	on	Milošević’s	cooperation	in	signing	and	maintaining	a	peace	
agreement.	Indicting	Milošević	during	the	Kosovo	war	did	not	create	com-
parable	problems	because	NATO’s	 strategy	was	 to	 coerce	 the	withdrawal	
of	the	Yugoslav	army	and	did	not	anticipate	a	continuing	relationship	with	
Milošević.	The	lesson	that	should	be	drawn	from	these	episodes	is	that	if	the	
international	community	moves	toward	a	policy	of	humanitarian	coercion	
to	stop	the	political	violence	in	Darfur,	who	can	be	prosecuted	will	depend	
on	whose	cooperation	is	needed	for	a	political	settlement.	


II. LEGAL DETERRENcE VERSUS coERcIVE DIpLoMAcY: THE 
LESSoNS of boSNIA


One	of	 the	central	goals	of	 the	ICC	is	 the	deterrence	of	“the	most	serious	
crimes	of	concern	to	the	international	community.”	This	mission	is	laid	out	
in	 the	preamble	 to	 its	 founding	Rome	Statute:	“to	put	an	end	to	 impunity	
for	perpetrators	of	these	crimes	and	thus	to	contribute	to	the	prevention	of	
such	crimes.”10	Central	to	its	deterrent	potential	is	the	fact	that	the	ICC	is	a	
permanent	institution,	independent	of	the	warring	parties,	and	not	subject	
to	the	changing	national	interests	of	the	states	that	created	it.	In	theory,	this	
enhances	not	only	 its	general	deterrence	vis-à-vis	 international	 society	as	
a	whole,	but	 also	 specific	deterrence	on	 the	parties	 to	an	existing	armed	
conflict,	such	as	the	one	in	Darfur.11	As	one	non-governmental	organization	
(NGO)	study	put	it,	the	ICC	is	“in	the	unique	position	to	serve	as	a	potential	
deterrent	 for	 future	 incidents	of	war	crimes,	crimes	against	humanity,	and	
genocide	in	Darfur.	Because	it	is	a	permanent	international	criminal	court	
and	can	investigate	ongoing	incidents,	an	indictment	or	conviction	from	the	
ICC	can	send	a	clear	message	to	human	rights	violators	that	such	acts	will	
be	met	with	swift	justice.”12	This	is	also	why	many	NGOs	oppose	proposals	
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to	suspend	criminal	proceedings	during	peace	negotiations,	either	through	
Security	Council	intervention	or	through	the	prosecutor	exercising	discretion.	
According	 to	Human	Rights	Watch,	 such	an	approach	would	 “mean	 that	
prosecutions	 should	only	occur	well	 after	 the	 crimes	have	been	commit-
ted,	long	after	instability	has	ceased.	This	would	completely	undermine	any	
short-term	deterrent	value	 that	 the	court	might	have	 through	 investigating	
current	crimes.”13


The	assumption	that	investigating	crimes	in	an	ongoing	war	could	play	
a	deterrent	 role	was	 also	one	of	 the	official	 rationales	 for	 the	creation	of	
the	ICTY.	In	the	past,	war	crimes	tribunals	had	been	established	at	the	end	
of	armed	conflicts,	but	the	ICTY	was	created	on	25	May	1993,	roughly	one	
year	after	the	outbreak	of	the	war	in	Bosnia.	Among	its	goals,	as	spelled	out	
in	Security	Council	Resolution	827,	was	“the	maintenance	and	the	restora-
tion	of	peace,”	a	novel	objective	for	such	a	tribunal.14	One	of	the	ways	in	
which	it	would	do	so	was	through	its	deterrent	impact	on	the	commission	of	
future	atrocities.	This	goal	was	expressed	in	the	public	diplomacy	of	several	
members	of	the	Security	Council,	including	the	French	ambassador,	who	as-
serted	that	it	“would	send	a	clear	message	to	those	who	continue	to	commit	
these	crimes	that	they	will	be	held	accountable	for	their	acts.”15


As	an	instrument	for	deterring	atrocities	during	the	Bosnian	War,	the	ICTY	
had	no	meaningful	 impact.	 Ethnic	 cleansing,	 led	principally	by	 Serb	 and	
Croat	forces	whose	leaders	were	under	investigation,	continued	unabated,	
as	did	interference	with	humanitarian	relief	operations	and	attacks	on	UN	
peacekeepers.16	In	fact,	on	7	July	1995,	more	than	two	years	after	the	cre-
ation	of	the	ICTY,	General	Ratko	Mladić’s	forces	perpetrated	the	worst	single	
atrocity	of	the	Bosnian	war	when	they	overran	and	ethnically	cleansed	the	
UN-protected	safe	area	of	Srebrenica,	murdering	more	than	7,000	Muslim	
men	 and	 boys,	 despite	 the	 fact	 that	 less	 than	 three	 months	 earlier,	 ICTY	
prosecutor	Richard	Goldstone	had	asked	the	Bosnian	government	to	defer	
to	his	investigation	of	Mladić.	On	the	day	of	Mladić’s	indictment	two	weeks	
later,	his	forces	invaded	Zepa,	another	UN-protected	safe	area,	and	shortly	
thereafter,	they	resumed	the	shelling	of	Sarajevo.17
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One	of	 the	 reasons	why	 the	 threat	of	prosecution	had	 little	 influence	
during	the	Bosnian	war	was	the	failure	to	meet	the	formal	requirements	for	
effective	deterrence.	In	a	study	of	the	impact	of	war	crimes	tribunals	on	state	
behavior,	Christopher	Rudolph	identified	those	requirements	as	capability,	
commitment,	and	credibility.18	The	ICTY	lacked	the	capability	to	enforce	its	
own	decisions	because	it	had	no	police	force	to	stop	and	arrest	those	indicted.	
The	NATO	forces	working	with	the	UN	in	Bosnia	did	have	that	capability,	
though	 they	were	under	 the	control	of	 the	UN	and	national	governments	
which	would	have	had	to	consent	to	their	use	as	an	enforcement	arm	of	the	
court.	In	theory,	they	should	have	been	obligated	to	enforce	the	law	since	
the	Security	Council	had	invoked	Chapter	VII,	both	in	declaring	the	ethnic	
cleansing	to	be	a	threat	to	international	peace	and	security	and	in	subject-
ing	its	architects	to	criminal	scrutiny.19	What	followed,	however,	indicated	
that	the	creation	of	the	ICTY	was	more	a	means	of	deflecting	pressure	for	
tough	action	than	it	was	a	commitment	to	stopping	criminal	violence.20	 If	
that	 commitment	 were	 genuine,	 one	 should	 have	 expected	 enforcement	
actions	against	perpetrators	and	in	defense	of	victims.	Instead,	the	principal	
conflict	 resolution	 strategy	was	 impartial	mediation,	 and	many	diplomats	
were	either	dismissive	of	the	ICTY	or	believed	that	it	would	complicate	the	
peace	process.21	The	same	even-handedness	informed	the	imposition	of	an	
arms	 embargo	 on	 all	 the	 parties	 in	 Bosnia,	 effectively	 favoring	 the	 Serbs	
because	they	were	supported	by	the	Yugoslav	National	Army.22	The	Security	
Council	authorized	the	deployment	of	a	UN	Protection	Force	(UNPROFOR)	
in	Bosnia,	but	its	initial	mandate	was	the	neutral	protection	of	humanitarian	
relief	operations—i.e.,	addressing	the	symptoms	of	ethnic	cleansing	rather	
than	 its	 causes.	 Even	 when	 that	 mandate	 was	 augmented	 to	 include	 the	
protection	of	 safe	areas,	member	 states	were	unwilling	 to	deploy	enough	
troops	to	make	it	credible,	and	UN	and	NATO	officials	were	often	reluctant	
to	make	good	on	 those	commitments	because	of	 the	 risks	 to	peacekeep-
ers.23	This	was	well	understood	in	Pale	and	Belgrade,	which	meant	that	UN	
and	NATO	threats	lacked	credibility.	As	Ruti	Teitel	observed,	the	ICTY	was	
“forced	to	seek	criminal	punishment	within	a	political	vacuum.”24
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Some	proponents	of	international	criminal	justice	acknowledge	that	the	
ICTY	had	 limited	deterrent	 impact	during	 the	Bosnian	war,	but	 attributed	
that	to	the	exceptional	nature	of	war	crimes	tribunals	at	that	time—a	prob-
lem	that	could	be	remedied	if	there	was	a	stronger	commitment	to	national	
and	international	prosecutions.25	Others,	such	as	Goldstone,	pointed	to	the	
“lack	of	political	will	on	the	part	of	leading	Western	nations	to	support	and	
enforce	the	orders	of	the	tribunal.”26	As	a	means	of	preventing	mass	atrocity	
in	an	ongoing	war,	these	arguments	conflate	the	strategic	concepts	of	deter-
rence	and	compellence.	Deterrence	is	designed	to	prevent	someone	from	
initiating	criminal	activity.	Yet,	by	the	time	an	international	criminal	tribunal	
asserts	jurisdiction	in	an	ongoing	conflict,	large-scale	atrocities	have	already	
occurred	and	responsibility	almost	certainly	resides	in	the	top	leadership	of	
governments	and	rebel	groups.	In	other	words,	those	one	would	like	to	deter,	
such	as	General	Mladić,	have	already	committed	the	crimes	that	would	get	
them	“sent	to	The	Hague.”	Judicial	scrutiny	does	not	create	any	new	incen-
tive	 to	desist.	 In	 these	circumstances,	what	 is	 required	 to	end	 impunity	 is	
not	deterrence,	but	compellence—i.e.,	stopping	or	reversing	actions	already	
taken.27	This	is	because	the	real	source	of	impunity	in	places	like	Bosnia	(or	
Darfur)	is	that	the	perpetrators	believe	that	the	internal	balance	of	forces	on	
the	ground	enables	them	to	impose	their	will	without	meaningful	resistance,	
and	the	lack	of	international	political	will	to	stop	them	means	that	they	can	
do	so	without	incurring	significant	external	costs.	


A	strategy	of	compellence	can	change	these	calculations	either	through:	
(1)	brute	force,	to	physically	defeat	the	target	or	(2)	coercion,	to	convince	the	
target	to	change	its	behavior	through	the	threat	of	punishment.	The	second	
strategy	could	involve	both	non-military	measures,	such	as	economic	sanc-
tions,	or	military	force.	If	force	is	used,	the	distinction	from	the	first	strategy	
is	its	purpose.	Brute	force	is	designed	to	defeat	the	adversary	or	reduce	its	
capability	to	a	point	where	its	cooperation	is	unnecessary.	Coercion	seeks	
to	elicit	its	cooperation	through	the	threat	or	limited	use	of	violence.28


A	recent	illustration	of	the	role	of	brute	force	in	ending	impunity—and	
the	limits	of	legal	mechanisms	in	its	absence—is	the	British	intervention	in	
Sierra	 Leone	 in	 the	 summer	of	 2000	 to	 assist	UN	 forces	 in	 defeating	 the	
RUF,	a	rebel	group	that	had	abducted	thousands	of	children	as	soldiers	and	
had	terrorized	civilians	through	a	campaign	of	mutilation,	rape,	and	murder.	
This	followed	the	RUF’s	violation	of	the	1999	Lomé	Peace	Accord,	when	it	
returned	to	political	violence	and	took	UN	peacekeepers	hostage.	Some	in	







HUMAN RIGHTS QUARTERLY Vol. 30536


	 29.	 See	Human	Rights	Watch,	UN	Role	in	Sierra	Leone	Peace	Deal	Condemned	(8	July	1999);	
Confronting	War	Crimes	in	Africa,	Subcomm.	on	Africa,	H.	Comm.	on	Int’l	Relations,	
108th	Cong.	22–24	 (2004)	 (statement	of	Corinne	Dufka,	Senior	Researcher	and	West	
Africa	Team	Leader,	Human	Rights	Watch).


	 30.	 James traub, the best IntentIons: KofI annan and the un In the era of amerIcan World PoWer	
117–22	(2006).


	 31.	 george, forceful PersuasIon, supra	note	5,	at	11.
	 32.	 Nicholas	J.	Wheeler	&	Tim	Dunne,	East Timor and the New Humanitarian Intervention-


ism,	77	Int’l aff.	818–20	(2001).
	 33.	 traub,	supra	note	30,	at	103–08.
	 34.	 george, forceful PersuasIon, supra	note	5,	at	5.


the	human	rights	community	attributed	the	breakdown	of	Lomé	to	its	blanket	
amnesty,	a	decision	that	reinforced	the	RUF’s	belief	in	its	own	impunity	by	
ignoring	the	deterrent	contribution	of	prosecution.29	This	argument	mistakes	
symptoms	 for	causes.	What	made	 for	 the	RUF’s	 impunity	after	Lomé	was	
the	fact	that	it	had	not	been	defeated	militarily,	that	Nigeria,	which	led	the	
West	African	peacekeeping	force	that	had	kept	it	at	bay,	wanted	to	pull	out	
of	Sierra	Leone,	and	that	the	UN	was	only	willing	to	replace	that	force	with	
neutral	peacekeepers.	That	impunity	only	ended	with	the	British	intervention,	
without	which	the	RUF	would	not	have	been	defeated	and	there	would	never	
have	been	a	Special	Court	for	Sierra	Leone	to	try	those	most	responsible	for	
atrocities	during	that	country’s	brutal	civil	war.30


Strategies	of	coercion,	by	contrast,	seek	not	to	incapacitate	an	opponent,	
but	 rather	 to	 “erode	his	motivation	 to	 continue	what	he	 is	doing”	by	 the	
“expectation	of	costs	of	sufficient	magnitude.”31	Such	strategies	can	involve	
the	use	of	 non-forcible	measures,	 such	 as	 economic	 sanctions.	After	 East	
Timor’s	vote	for	 independence	from	Indonesia	in	1999,	militias	supported	
by	the	Indonesian	army	went	on	a	rampage	of	looting	and	large-scale	vio-
lence	against	civilians.	 In	 response,	 the	Clinton	administration	 threatened	
to	link	future	IMF	and	World	Bank	loans	to	Indonesia’s	willingness	to	stop	
the	 violence.32	 Given	 Jakarta’s	 vulnerability	 to	 such	 sanctions	 during	 the	
Asian	Financial	Crisis,	it	agreed	to	withdraw	its	forces	and	end	its	support	
for	the	militias,	creating	a	permissive	environment	for	the	deployment	of	an	
Australian-led	peacekeeping	force.33	


In	the	strategic	studies	literature,	the	military	variant	of	this	strategy	is	
referred	to	as	“coercive	diplomacy,”	which	is	defined	as	the	threat	or	“exem-
plary	use	of	quite	limited	force	to	persuade	the	opponent	to	back	down.”34	
This	was	the	United	States-led	NATO	strategy	from	28	August	to	14	September	
1995,	when	 it	 initiated	Operation	Deliberate	Force,	a	bombing	campaign	
against	Bosnian	Serb	military	targets,	pursued	in	combination	with	a	Croa-
tian	offensive	to	retake	the	Krajina,	which	Serbia	had	conquered	in	1991,	
and	a	joint	Croat-Bosnian	offensive	in	Western	Bosnia.	The	purpose	of	force	
was	not	to	defeat	the	Serbs	militarily,	but	to	convince	Milošević	that	he	was	
overextended,	that	time	was	not	on	the	side	of	the	Bosnian	Serbs,	and	that	
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it	was	in	his	interest	to	compromise	and	end	the	war.35	This,	in	turn,	was	a	
prerequisite	to	gaining	the	consent	of	all	three	warring	parties	to	the	Dayton	
Peace	Agreement	and	the	deployment	of	a	NATO	peacekeeping	operation.


Coercive	 diplomacy,	 however,	 is	 problematic	 from	 the	 standpoint	 of	
international	criminal	justice	because	its	purpose	is	to	alter	the	way	a	target	
calculates	its	interests.	The	scholarly	literature	on	coercive	diplomacy	indi-
cates	that	this	is	most	likely	to	be	achieved	if	“the	objective	selected—and	
the	demand	made—by	the	coercing	power	reflects	only	the	most	important	
of	its	interests”	rather	than	those	that	“infringe	on	the	vital	or	very	important	
interests	of	the	adversary.”36	If	the	central	goal	of	coercive	bargaining	with	
an	abusive	government	 is	 to	end	a	war	whose	principal	victims	are	civil-
ians,	success	depends	on	whether	threats	and	punishments	can	convince	the	
target	that	compliance	is	necessary	for	its	long-term	security.	If	those	goals	
are	expanded	 to	 include	 the	criminal	prosecution	of	 its	 leaders,	 then	 this	
amounts	to	a	demand	for	regime	change,	making	the	target’s	compliance	all	
but	impossible.	The	coercer	is	then	confronted	with	the	choice	of	acquiescing	
to	a	morally	intolerable	status	quo	or	escalating	the	use	of	force	to	a	point	
where	the	target	is	defeated	and	its	cooperation	is	no	longer	necessary.	By	
the	summer	of	1995,	neither	of	these	options	was	palatable	to	the	US	and	
NATO	 in	Bosnia.	Hence,	 at	Dayton,	 they	dealt	with	Milošević	 through	 a	
bargaining	paradigm	rather	than	a	criminal	justice	paradigm.37


Many	NGOs	and	human	rights	lawyers	opposed	these	compromises	with	
criminal	justice.	One	line	of	argument	is	that	the	conflict	between	justice	and	
peace	has	been	exaggerated.38	Despite	 the	warnings	of	some	UN	officials	
and	international	mediators,	the	indictments	of	Karadžić	and	Mladić	did	not	
derail	the	Dayton	peace	process.	Nor	did	the	1999	indictment	of	Milošević	
prevent	a	resolution	of	the	Kosovo	war	that	enabled	the	refugees	to	return	to	
their	homes.39	In	fact,	the	indictments	helped	marginalize	disruptive	actors	
who	would	likely	have	threatened	the	postwar	peace	processes.40
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The	problem	with	 this	argument	 is	 that	 it	 generalizes	 from	 individual	
cases	without	accounting	for	the	political	(i.e.,	bargaining)	contexts	in	which	
the	indictments	were	issued.	Alexander	George	observed	that	“the	objective	
of	coercive	diplomacy	and	the	means	employed	on	its	behalf	are	likely	to	
be	 sensitive	 to	 the	 type	of	 relationship	 the	 coercing	power	plans	 to	have	
with	the	opponent	after	 the	crisis	 is	over.”41	This	means	that	 the	impact	of	
criminal	 justice	on	peace	processes	depends	on	whether	 the	cooperation	
of	those	who	might	be	targets	of	prosecution	is	necessary	to	negotiate	and	
maintain	a	political	settlement.	In	1995,	United	States	envoy	Richard	Hol-
brooke	concluded	that	it	was	futile	to	negotiate	with	Karadžić	and	Mladić	
since	they	were	spoilers	who	had	reneged	on	virtually	every	commitment	
they	had	made	 to	 international	mediators.	He	 therefore	 sought	 to	bypass	
them	 and	 concentrate	 his	 pressure	 on	 Milošević	 to	 both	 speak	 for	 them	
and	 to	 rein	 them	 in.	 Indicting	 Karadžić	 and	 Mladić	 assisted	 this	 strategy.	
Indicting	 Milošević	 would	 have	 undermined	 it	 because	 his	 cooperation	
was	 seen	 as	 necessary	 to	 negotiate	 and	 implement	 Dayton.42	The	 actual	
indictment	 of	 Milošević	 during	 the	 Kosovo	War	 took	 place	 in	 a	 different	
bargaining	 context,	 in	 which	 Milošević	 was	 seen	 as	 the	 principal	 source	
of	 instability	 in	 the	 region	 rather	 than	 the	key	 to	 the	peace	process.	As	a	
result,	 Milošević’s	 continuing	 cooperation	 was	 not	 necessary	 for	 NATO’s	
war	 termination	 strategy.	All	 that	was	 required	was	 the	withdrawal	of	 the	
Yugoslav	Third	Army	from	Kosovo.43	


Another	critique,	put	 forward	by	 some	 international	 lawyers,	 rejected	
peace	negotiations	with	Milošević	because	they	accommodated	a	war	crimi-
nal.44	 Indeed,	 as	 Schelling	 notes,	 successful	 coercive	 diplomacy	 requires	
accommodation	 as	 well	 as	 confrontation:	 “threats	 require	 corresponding	
assurances;	 the	 objective	 of	 a	 threat	 is	 to	 give	 somebody	 a	 choice.”45	At	
Dayton,	those	assurances	included	an	autonomous	Republika	Srpska	com-
prising	49	percent	of	the	country,	no	mandatory	surrender	of	indicted	war	
criminals	on	pain	of	sanctions,	and	a	promise	to	move	toward	normalized	
economic	relations.46	Paul	Williams	and	Michael	Scharf	condemn	this	as	a	
strategy	of	“coercive	appeasement”	which	sacrificed	justice	by	ratifying	the	
gains	made	 through	ethnic	cleansing	and	 legitimizing	a	man	who	should	
have	been	prosecuted.47	 Instead,	 they	advocate	a	policy	of	 legal	 rectitude	
that	rejects	negotiations	with	war	criminals.	In	this,	they	criticize	not	only	
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grip	on	power	in	davId rohde, endgame: the betrayal and fall of srebrenIca, euroPe’s Worst 
massacre sInce World War II	340	(1997).


	 52.	 WIllIams & scharf,	supra	note	15,	at	120–21.
	 53.	 chollet,	supra	note	42,	at	97–98.


Holbrooke,	but	also	Goldstone	for	not	indicting	Milošević	in	1995	under	the	
theory	of	command	responsibility,	even	if	there	was	not	yet	sufficient	direct	
evidence	of	his	complicity	in	the	crimes	he	set	in	motion.	By	not	pursuing	a	
more	aggressive	prosecutorial	strategy,	the	ICTY	failed	in	“its	proper	role	in	
influencing	the	peace	process	by	precluding	negotiations	with	those	respon-
sible	for	international	crimes.”48	It	also	undermined	the	court’s	deterrent	role,	
convincing	Milošević	that	he	could	return	to	the	practice	of	ethnic	cleansing	
in	Kosovo	three	years	later	without	any	legal	consequence.49


If	one	refuses	to	engage	criminal	leaders	in	an	ongoing	war,	the	premise	
underlying	that	choice	is	the	belief	that	the	continuation	of	the	war	is	likely	
to	 lead	 to	a	better	outcome	 than	a	negotiated	compromise.	Williams	and	
Scharf	acknowledge	this	in	asserting	that	justice	can	provide	moral	backing	
for	a	more	robust	use	of	force	on	behalf	of	the	victims,	though	they	do	not	
explicitly	 lay	out	 the	specific	strategy	that	should	have	been	pursued.	The	
closest	they	come	to	doing	so	is	in	their	critique	of	the	decision	to	pressure	
the	 Croatian	 and	 Bosnian	 forces	 to	 accept	 a	 cease-fire	 in	 October	 1995,	
noting	that	“if	the	offensive	continued,	the	Croatians	and	Bosnians	may	well	
have	been	able	to	defeat	the	Serbian	forces	and	thereby	reunify	Bosnia.”50


A	case	can	be	made	 that	 the	continuation	of	 the	war	might	have	 led	
to	a	more	 just	and	stable	peace	 than	 the	compromises	at	Dayton.51	There	
is	also	reason	to	be	skeptical	of	that	case,	given	Croatia’s	expulsion	of	Serb	
civilians	following	its	reconquest	of	the	Krajina	and	the	fact	that	its	leader,	
Franjo	Tudjman,	was	as	guilty	as	Milošević	 in	seeking	 the	ethnic	partition	
of	Bosnia,	which	included	the	brutal	deportation	of	the	Muslim	population	
of	Mostar	in	May	1993.	Indeed,	Williams	and	Scharf	acknowledge	this	and	
assert	that	Tudjman	should	have	been	indicted	simultaneously	with	Milošević	
in	1995.52	This	raises	 the	question	of	whether	 it	was	possible	 to	reconcile	
legal	rectitude	with	the	legitimate	use	of	force.


Whatever	the	merits	of	the	argument	for	allowing	the	war	to	continue,	
what	was	more	important	was	that	both	the	United	States	and	the	Europe	
were	committed	to	a	negotiated	solution.	Both	feared	that	continued	fighting	
could	have	 triggered	direct	 Serbian	 intervention	and	a	wider	war.53	Were	
Goldstone	to	have	indicted	Milošević,	in	order	to	exclude	him	from	peace	
talks,	 the	 negotiations	 would	 likely	 have	 taken	 place	 anyway	 and	 there		







HUMAN RIGHTS QUARTERLY Vol. 30540


	 54.	 One	 ICTY	official	 interviewed	by	Bass,	 acknowledged	 this	constraint:	 “You	have	 two	
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would	have	been	a	serious	risk	that	the	ICTY	would	not	have	been	part	of	
the	 Dayton	 accords.54	 Moreover,	 it	 is	 unclear	 how	 indicting	 Milošević	 in	
1995	would	have	dissuaded	him	in	Kosovo	since	he	would	have	remained	
a	criminal	subject	to	an	arrest	warrant	regardless	of	what	he	did.	The	actual	
approach	to	justice	employed	at	Dayton—maintaining	the	ICTY	and	not	grant-
ing	any	amnesties—was	better	positioned	to	influence	Milošević’s	behavior	
since,	in	Pierre	Hazan’s	words,	it	held	a	“sword	of	Damocles”	over	him	that	
might	 fall	 in	 response	 to	 future	behavior.55	Hazan	 is	critical	of	politicians	
using	the	court	as	a	“means	of	pressure,	 in	the	same	way	they	would	use	
threats	of	sanctions	or	air	strikes.”56	While	instrumentalizing	justice	in	this	
way	 is	contrary	 to	 the	kind	of	 legal	 rectitude	advocated	by	proponents	of	
international	criminal	justice,	it	 is	more	consistent	with	the	logic	of	deter-
rence.	The	fact	that	it	did	not	deter	Milošević	in	Kosovo	indicates	that	the	
threat	of	prosecution—and	more	importantly,	the	threat	of	using	force—was	
not	seen	as	sufficiently	credible	to	Milošević	to	influence	his	aims.57


III. THE DARfUR REfERRAL To THE INTERNATIoNAL cRIMINAL 
coURT


A. The Road to the Icc


The	Darfur	case	was	 referred	 to	 the	 ICC	on	31	March	2005,	 roughly	 two	
years	 after	 the	outbreak	of	 the	war.	This	war	was	 the	 latest	 in	 a	 series	 of	
violent	conflicts	that	have	their	origins	in	the	competition	between	African	
farmers	and	Arab	herders	for	control	over	arable	land	that	has	been	reced-
ing	as	the	result	of	drought	and	desertification.	The	conflict	has	also	been	
exacerbated	by	Khartoum’s	neglect	of	the	region	in	terms	of	its	development	
priorities,	and	its	“divide	and	rule”	policies	that	have	favored	Darfur’s	Arab	
inhabitants,	from	whom	they	have	recruited	militias	who	have	targeted	the	
region’s	non-Arab	population.58


The	catalyst	for	the	most	recent	violence	was	the	Naivasha	peace	process,	
which	provided	the	blueprint	for	ending	the	Sudanese	civil	war	between	the	
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Islamist	Arab	government	 in	Khartoum	and	 John	Garang’s	Sudan	People’s	
Liberation	Army	(SPLA),	which	represents	the	predominantly	Christian	and	
animist	population	in	the	south.	In	February	2003,	just	one	week	after	the	
first	round	of	peace	negotiations,	two	rebel	groups,	the	Sudanese	Liberation	
Army	(SLA)	and	the	Justice	and	Equality	Movement	(JEM),	attacked	govern-
ment	installations	in	order	to	protest	Darfur’s	exclusion	from	the	power	and	
resource-sharing	arrangements	that	were	part	of	the	north-south	agreement.	
The	 government	 largely	 ignored	 these	 attacks	 until	 a	 joint	 SLA-JEM	 force	
overran	the	El	Fasher	air	base	on	25	April	2003.59	


The	El	Fasher	attack	alarmed	Kharotum,	which	saw	in	it	the	risk	of	seces-
sion	and	political	disintegration	at	a	time	when	it	was	committing	itself	to	
regional	autonomy,	and	possible	independence,	 in	 the	south.	The	govern-
ment	was	therefore	determined	to	defeat	the	rebels	militarily,	both	directly	
through	the	Sudanese	army	and	air	force,	and	by	proxy,	through	recruiting	
Arab	 tribal	 militias	 who	 became	 known	 as	 the	 janjaweed.60	 Its	 counter-
insurgency	strategy	was	not	to	engage	the	SLA	and	JEM	directly.	Rather,	it	
was	to	attack	the	region’s	African	population	from	whom	the	rebels	derived	
their	support,	or	as	Gérard	Prunier	put	it,	using	Mao’s	famous	metaphor,	to	
“drain	the	pond	in	which	the	guerrillas	swim.”61	This	involved	strafing	vil-
lages	with	helicopter	gunships	and	bombing	with	improvised	Antonov	supply	
planes.	The	janjaweed	would	follow	up	by	attacking	the	villages,	engaging	
in	murder,	 rape,	 torture,	 looting,	 the	burning	of	homes,	 the	destruction	of	
livestock,	and	the	poisoning	of	wells.	The	underlying	strategy,	as	put	forth	
in	a	directive	from janjaweed	leader	Musa	Hilal	to	government	intelligence	
services,	was	to	“change	the	demography	of	Darfur	and	empty	it	of	African	
tribes.”62	As	Adam	Lebor	observed,	this	was	“the	Milošević	model,	adjusted	
for	Africa.”63


In	 2003,	 Darfur	 was	 not	 a	 human	 rights	 priority	 of	 the	 international	
community.	There	were	warnings	of	an	impending	catastrophe	from	some	
NGOs,	such	as	Amnesty	 International,	and	from	Jan	Egeland,	 the	UN	un-
dersecretary	for	humanitarian	affairs.64	Nonetheless,	 the	principal	concern	
of	 the	UN	Secretariat,	 and	most	of	 the	 international	 community,	 vis-à-vis	
Sudan	was	the	Naivasha	peace	process—there	was	a	reluctance	to	address	
Darfur	in	a	way	that	might	complicate	Naivasha’s	completion.	As	a	result,	
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the	United	Nations	initial	response	was	similar	to	that	in	Bosnia;	namely,	to	
treat	Darfur	as	a	humanitarian	problem	by	addressing	the	symptoms	of	the	
violence	rather	than	its	causes,	and	as	a	diplomatic	problem,	by	assisting	a	
negotiating	process	comparable	to	the	one	that	was	ending	the	war	between	
Khartoum	and	the	SPLA.65


Darfur	began	to	emerge	as	a	human	rights	priority	in	the	spring	of	2004.	
On	21	March,	Mukesh	Kapila,	 the	UN	Coordinator	 in	Sudan,	gave	an	in-
terview	with	the	BBC—without	his	superiors’	authorization—accusing	the	
government	and	the	 janjaweed	of	“an	organized	attempt	to	do	away	with	
a	group	of	people”	and	analogizing	the	situation	to	the	early	phases	of	the	
Rwandan	 genocide.66	 Kapila’s	 interview	 generated	 considerable	 publicity	
and	was	followed	by	Jan	Egeland’s	testimony	before	the	Security	Council	on	
government	and	janjaweed	responsibility	for	ethnic	cleansing,	a	speech	by	
Kofi	Annan	to	the	UN	Human	Rights	Commission	in	which	he	suggested	the	
possibility	of	humanitarian	intervention,	and	a	report	by	the	Office	of	the	High	
Commissioner	of	Human	Rights	confirming	massive	and	criminal	violations	
of	human	rights.67	The	publicity	also	galvanized	several	NGOs	to	raise	the	
profile	of	the	Darfur	case.	Within	the	United	States,	it	catalyzed	the	creation	
of	the	Save	Darfur	Coalition	an	alliance	of	liberal	human	rights	groups	and	
religious	conservatives,	whose	cooperation	in	opposing	Khartoum’s	human	
rights	abuses	 in	 the	 south	was	extended	 to	Darfur.68	This,	 in	 turn,	got	 the	
attention	of	the	Bush	administration.	While	it	did	not	want	to	rock	the	boat	
on	Naivasha,	 for	which	it	played	a	key	mediating	role,	or	on	the	growing	
counter-terrorism	cooperation	with	Sudan,	its	public	diplomacy	on	Darfur	
became	increasingly	outspoken.69


The	Security	Council’s	first	 reference	 to	Darfur	was	a	short	paragraph	
in	 Resolution	 1547	 (11	 June	 2004),	 whose	 purpose	 was	 to	 endorse	 and	
pledge	support	for	the	north-south	peace	process.70	Within	that	context,	it	
did	call	on	the	“parties	to	use	their	influence	to	bring	an	immediate	halt	to	
the	fighting	in	the	Darfur	region.”	It	also	welcomed	the	cease-fire	that	was	
negotiated	in	N’djamena	in	April,	and	endorsed	its	monitoring	by	the	African	
Union	Mission	in	Sudan	(AMIS).	71	This	was	the	first	official	statement	of	the	
United	Nations	then-existing	policy	of	applying	to	Darfur	the	same	kind	of	
impartial	Chapter	VI	model	used	in	Naivasha.







2008 Darfur and the Limits of Legal Deterrence 543


	 72.	 S.C.	Res.	1556,	U.N.	SCOR,	5015th	mtg.,	¶	6,	U.N.	Doc.	S/RES/1556	(2004).
	 73.	 Alex	Bellamy,	Responsibility to Protect or Trojan Horse? The Crisis in Darfur and Hu-


manitarian Intervention after Iraq,	19	Ethics & int’l Aff. 31,	43	(2005).
	 74.	 S.C.	Res.	1556,	supra	note	72,	¶	7.
	 75.	 Bellamy,	supra	note	73,	at	41.
	 76.	 igiri & lymAn,	supra	note	64,	at	16.
	 77.	 Bellamy,	supra	note	73,	at	45.
	 78.	 Alex	 J.	 Bellamy	 &	 Paul	 D.	Williams,	 The UN Security Council and the Question of 


Humanitarian Intervention in Darfur,	5	J. mil. Ethics	153–54	(2006).
	 79.	 igiri & lymAn,	supra	note	64,	at	17.


Security	Council	Resolution	1556	(30	July	2004)—the	first	specifically	
on	Darfur—superficially	changed	this	approach	by	calling	on	Khartoum	to	
disarm	the	janjaweed	within	thirty	days	and	bring	its	leaders	to	justice.72	Alex	
Bellamy	characterized	it	as	a	“Janus-faced	resolution,”	because	it	 invoked	
Chapter	VII,	indicating	a	threat	to	international	peace	that	required	enforce-
ment,	but	neither	criticized	 the	government	nor	spelled	out	what	 specific	
sanctions	would	be	imposed	should	the	government	fail	 to	comply.73	And	
while	 it	 imposed	an	arms	embargo	on	“all	non-governmental	entities	and	
individuals”	 in	 the	Darfur	 region,	 that	did	not	 extend	 to	 the	government,	
which	was	arming	and	supporting	the	janjaweed.	74	As	with	the	Bosnian	arms	
embargo,	this	was	an	ostensibly	neutral	action	that	worked	to	the	advantage	
of	the	stronger	party.


The	reason	for	the	weak	enforcement	provisions	was	the	configuration	
of	 state	 interests	 in	 the	Security	Council.	The	United	States	 took	 the	most	
forceful	 stand,	 both	 rhetorically	 and	 in	 its	 advocacy	 of	 an	 explicit	 threat	
of	 sanctions.	 Sudan	 was	 very	 skillful	 in	 countering	 this	 by	 characterizing	
the	United	 States’	 position	 as	 a	 form	of	 neocolonial	 interference,	 and	by	
analogizing	 it	 to	 some	 of	 the	 rationales	 the	 Bush	 administration	 had	 put	
forward	to	justify	the	war	in	Iraq.	This	argument	had	strong	resonance	with	
many	governments	from	the	South,	particularly	the	Arab	League,	who	were	
skeptical	of	humanitarian	arguments	that	could	be	used	as	encroachments	
on	national	sovereignty.75	China	and	Russia	also	opposed	sanctions,	in	part	
on	sovereignty	grounds,	but	also	due	to	economic	self-interest,	since	China	
is	the	largest	investor	in	Sudan’s	oil	production	and	Russia	is	a	major	sup-
plier	of	arms.76	Other	countries,	such	as	Great	Britain,	were	concerned	that	
a	confrontational	policy	might	complicate	the	Naivasha	process,	a	concern	
shared	by	many	within	the	UN	Secretariat.77	Nor	did	the	United	States	ex-
pend	much	diplomatic	capital	in	building	a	stronger	consensus	since	Darfur	
was	not	a	priority	issue.78	


Calls	 for	 tougher	 action	 against	 the	 Sudanese	 government	 intensified	
after	 the	Secretary	General’s	report	 found	substantial	noncompliance	with	
Security	 Council	 directives.79	 The	 United	 States	 also	 adopted	 a	 stronger	
rhetorical	 position	 when	 Secretary	 of	 State	 Colin	 Powell	 testified	 to	 the	
US	Senate	Foreign	Relations	Committee	 that	 “genocide	has	occurred	and	
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may	still	be	occurring	in	Darfur.”80	Powell	did	add	that	“no	new	action	is	
dictated	by	this	designation,”	meaning	that	the	United	States	was	not	going	
to	 try	 to	stop	 the	violence	on	 its	own.	 Instead,	 it	would	push	 for	stronger	
multilateral	 actions,	 citing	 Article	 8	 of	 the	 Genocide	 Convention,	 which	
requires	 state	parties	 to	call	on	 the	“competent	organs	of	 the	United	Na-
tions”	 to	 take	 action	 to	 prevent	 and	 suppress	 genocide.81	At	 the	 Security	
Council,	the	United	States	circulated	a	draft	resolution	that	declared	Sudan	
to	be	in	material	breach	of	Resolution	1556,	expanded	the	African	Union	
(AU)	force,	imposed	targeted	sanctions,	and	initiated	an	investigation	as	a	
first	step	toward	establishing	accountability.82


Security	Council	Resolution	1564	 (18	September	2004)	 fell	 consider-
ably	 short	 of	 the	more	 forceful	 approach	 advocated	 by	 the	United	 States	
and	 several	 activist	 groups,	 largely	because	of	 the	 same	coalitions	of	na-
tional	 interest	 that	blocked	 tough	action	 in	 July.	 It	did	 reiterate	 its	call	on	
the	Sudanese	government	to	disarm	and	prosecute	the	janjaweed,	and	for	
the	augmentation	of	the	AU	peacekeeping	force.83	There	was,	however,	no	
explicit	criticism	of	 the	Sudanese	government,	no	 imposition	of	sanctions	
for	noncompliance,	nor	their	explicit	linkage	to	future	compliance	beyond	
the	 possible	 future	 consideration	 of	 sanctions	 against	 Sudan’s	 oil	 sector	
or	government	officials.	As	Julie	Flint	and	Alex	de	Waal	put	it,	“Khartoum	
crossed	the	Security	Council’s	red	line.	Nothing	happened.”84


The	resolution	did	take	the	first	steps	toward	the	ICC	when	it	called	on	
the	Secretary	General	to	set	up	an	International	Commission	of	Inquiry	(ICI),	
whose	mandate	was	to	investigate	violations	of	international	humanitarian	
law	and	human	rights	law,	to	determine	whether	genocide	has	taken	place,	
and	“to	identify	the	perpetrators	of	such	violations	with	a	view	to	ensuring	
that	 those	 responsible	 are	 held	 accountable.”85	The	 Commission’s	 report,	
which	was	 released	on	25	 January	2005,	 found	 that	 the	government	 and	
the	militias	were	responsible	for	widespread	and	systematic	attacks	on	the	
civilian	population	that	constituted	war	crimes	and	crimes	against	humanity,	
but	not	genocide,	as	Powell	had	alleged,	because	the	government’s	intent	in	
attacking	civilians	was	to	fight	a	counter-insurgency	war,	not	to	exterminate	a	
protected	group.86	Even	though	it	could	not	substantiate	the	genocide	charge,	
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that	did	not	diminish	its	assessment	of	the	gravity	of	crimes	in	Darfur	because	
“the	crimes	against	humanity	and	war	crimes	may	be	no	less	serious	and	
heinous	than	genocide.”87	Responsibility	for	these	crimes	was	attributed	to	
the	most	senior	officials	in	the	Sudanese	military	and	government,	and	the	
commission	compiled	a	confidential	list	of	fifty-one	names	that	should	be	
investigated	by	a	competent	prosecutor.	The	Security	Council	was	urged	to	
refer	the	case	to	the	ICC,	the	legal	body	best	equipped	to	render	expeditious	
and	impartial	justice.88


This	last	recommendation	triggered	a	two-month	controversy	over	the	
proper	venue	for	prosecution.89	To	the	supporters	of	the	ICC	in	the	UN	and	
the	NGO	community,	 the	Commission’s	 recommendation	was	 the	 logical	
choice.	However,	since	Sudan	is	a	non-party	to	the	Rome	Statute,	the	Darfur	
case	could	only	be	referred	to	the	ICC	through	a	Security	Council	resolu-
tion,	 which	 meant	 overcoming	 potential	 vetoes	 from	 China,	 Russia,	 and	
also,	 from	 the	 foremost	 advocate	of	 tougher	measures,	 the	United	States.	
This	was	because	 the	Bush	administration,	which	saw	the	 ICC	as	a	 threat	
to	 its	 freedom	 of	 action	 to	 use	 military	 force	 and	 to	 US	 sovereignty,	 had	
been	waging	a	campaign	both	to	delegitimize	the	court	and	to	immunize	
Americans	everywhere	 from	 its	 reach.	As	a	 result,	 it	 initially	opposed	 the	
referral	 because,	 as	 the	 US	 Ambassador	 for	 War	 Crimes,	 Pierre	 Richard	
Prosper	stated,	“We	don’t	want	to	be	party	to	legitimizing	the	I.C.C.”90	In	its	
stead,	the	United	States	proposed	an	African	court,	either	using	the	existing	
Rwandan	 tribunal	 in	Arusha,	Tanzania,	or	creating	a	new	ad	hoc	 tribunal	
through	the	AU.91	The	US	position	was	sharply	criticized	by	NGO	supporters	
of	the	ICC	and	by	the	UN	Special	Rapporteur	for	Genocide,	Juan	Mendez,	
who	wrote	that	since	the	ICC	was	already	in	place,	it	was	“the	quickest	and	
most	effective	way	to	initiate	judicial	proceedings.”92	The	position	was	also	
rejected	by	the	European	Union,	including	the	United	Kingdom,	for	whom	
the	ICC	referral	was	non-negotiable.93	Given	the	United	States	isolation	on	
this	issue,	and	the	dissonance	between	its	public	diplomacy	on	Darfur	and	
its	anti-ICC	stance,	its	position	was	politically	unsustainable.	As	a	result,	it	
sought	a	compromise	that	would	allow	it	to	maintain	its	opposition	to	the	
ICC	while	acquiescing	to	the	referral.94
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The	Darfur	case	was	sent	to	the	ICC	through	Security	Council	Resolution	
1593	on	31	March	2005,	with	eleven	affirmative	votes	and	four	abstentions,	
including	China	and	 the	United	States.95	The	US	abstention	was	obtained	
in	exchange	for	an	exemption	from	ICC	jurisdiction	for	all	non-party	states	
involved	in	UN	or	AU	authorized	operations	in	the	Sudan.	This	concession	
to	the	Bush	administration	was	sharply	criticized	by	the	court’s	supporters	in	
the	NGO	community,	who	nonetheless	welcomed	the	referral	as	an	impor-
tant	step	toward	ending	impunity	in	Darfur.96	The	Secretary	General	then	put	
the	process	in	motion	by	handing	the	prosecutor	the	list	of	fifty-one	names	
that	had	been	compiled	by	the	Commission	of	Inquiry.	On	1	June	2005,	the	
Prosecutor	accepted	the	case	and	initiated	a	formal	investigation.97


b. The Impact of the Icc on Impunity in Darfur


One	of	 the	central	arguments	deployed	by	proponents	of	 the	 ICC	referral	
was	 that	 prosecution	 would	 deter	 criminal	 violence,	 and	 hence,	 provide	
protection	to	civilians.98	As	evidence	of	this,	some	human	rights	advocates	
who	 visited	 Sudan	 observed	 that	 several	 government	 officials	 and	 militia	
leaders	expressed	concern	about	becoming	international	fugitives	who	might	
get	 “sent	 to	The	Hague.”99	That	was	one	of	 the	 reasons	why	many	NGOs	
expressed	a	sense	of	urgency	in	using	a	court	that	was	already	operational	
rather	 than	 waiting,	 as	 the	 United	 States	 had	 proposed,	 to	 create	 a	 new,	
African	tribunal.	As	Human	Rights	Watch	Executive	Director,	Kenneth	Roth	
stated,	“The	I.C.C.	could	start	saving	lives	now.”100	Roth	also	analogized	the	
potential	 contribution	of	 the	 ICC	 in	Darfur	 to	 that	of	 the	 ICTY	 in	Bosnia:	
“If	the	ICC	takes	up	Darfur,	the	government	would	have	to	begin	high-level	
prosecutions	or,	 as	 in	Bosnia	when	an	 international	 tribunal	 launched	 its	
own	prosecution,	abusive	 leaders	would	be	marginalized	as	 they	 tried	 to	
evade	arrest.	Either	result	would	help	curb	the	violence.”101
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The	 reason	why	 the	 ICC	referral	has	had	no	 impact	on	“saving	 lives”	
in	Darfur	lies	in	the	problem	with	the	Bosnian	analogy.	The	ICTY’s	indict-
ments	of	Mladić	and	Karadžić	did	indeed	contribute	to	the	curbing	ethnic	
violence	by	isolating	the	most	virulent	ethnic	extremists,	but	only	after	the	
war	had	ended,	and	that	required	NATO’s	use	of	air	power	and	a	range	of	
other	coercive	measures	against	Pale	and	Belgrade.	By	contrast,	when	NATO	
and	the	UN	issued	empty	threats	they	were	unwilling	to	enforce,	and	were	
reluctant	 to	move	beyond	neutral	peacekeeping	and	 impartial	mediation,	
those	 under	 investigation	 or	 indictment	 were	 hardly	 marginalized.	 It	 was	
only	 when	 the	 purported	 commitment	 to	 punish	 criminal	 behavior	 was	
complemented	by	a	determination	to	stop	and	prevent	it	that	impunity	on	
the	 ground	 ended,	 and	 the	 ICTY	 was	 able	 to	 play	 a	 constructive	 role	 in	
removing	criminal	spoilers	from	the	political	scene.	


The	problem	with	 the	Darfur	 referral	 is	 that	 it	was	 issued	 in	an	 inter-
national	political	context	comparable	to	Bosnia	prior	to	August	1995.	First,	
the	referral	was	not	accompanied	by	any	meaningful	change	in	the	penal-
ties	threatened,	or	imposed,	on	Khartoum	for	noncompliance	with	previous	
resolutions.	The	Security	Council	did	pass	a	sanctions	resolution	(1591)	two	
days	before	the	ICC	referral,	but	its	provisions	were	incommensurate	with	a	
commitment	to	subject	the	government	to	criminal	scrutiny.102	Those	sanctions	
did	not	include	oil,	which	represents	90	percent	of	the	government’s	export	
earnings,	because	of	 the	threat	of	a	Chinese	veto.103	 In	addition,	 the	arms	
embargo	was	not	extended	 from	 the	Darfur	 region	 to	 the	government.	 In	
fact,	Russia	was	completing	a	sale	of	Antonov	supply	planes	as	the	Security	
Council	was	deliberating.104	 Smart	 sanctions,	 such	 as	 travel	 bans	or	 asset	
freezes,	 were	 neither	 imposed	 on	 the	 Sudanese	 leadership	 nor	 explicitly	
linked	to	compliance	with	previous	Security	Council	resolutions.	Instead,	the	
Security	Council	established	a	committee	to	recommend	targeted	sanctions	
against	those	persons	found	to	be	most	responsible	for	cease-fire	violations	
and	atrocities	 against	 civilians.105	On	25	April	 2006,	more	 than	one	year	
later,	the	Security	Council	accepted	the	committee’s	recommendation,	ap-
plying	sanctions	even-handedly	on	a	Sudanese	military	official,	janjaweed	
leader	Musa	Hilal,	and	two	rebel	commanders.106


A	second	parallel	with	the	ICTY	during	the	Bosnian	war	is	the	unwill-
ingness	of	the	UN	or	regional	actors	to	move	beyond	neutral	peacekeeping	
and	mediation.	The	Security	Council	did	authorize	a	peacekeeping	 force,	
the	United	Nations	Mission	 in	Sudan	 (UNMIS)	 three	days	before	 the	 ICC	
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referral	(Resolution	1590).	Its	mission	was	to	supervise	the	Comprehensive	
Peace	Agreement	 (CPA)	 between	 Khartoum	 and	 the	 SPLA	 that	 was	 final-
ized	in	January	2005.	None	of	those	forces	were	dedicated	to	Darfur.	This	
meant	the	only	peacekeeping	presence	in	Darfur	was	an	understaffed	and	
underfunded	AU	mission	that	had	been	deployed	to	monitor	a	non-existent	
cease-fire.107	 In	 other	 words,	 civilian	 protection	 was	 entrusted	 to	 a	 force	
with	 fewer	 resources,	 and	 a	 more	 limited	 mandate,	 than	 UNPROFOR	 in	
Bosnia.	As	 in	Bosnia,	 this	 reinforced	 the	culture	of	 impunity	 in	Darfur	by	
telling	Khartoum,	and	the	janjaweed,	that	they	would	not	have	to	contend	
with	a	serious	military	presence.


The	 Security	 Council	 attempted	 to	 remedy	 this	 through	 Resolution	
1706	(31	August	2006),	authorizing	a	more	robust	UN	force	of	20,600	to	
augment	the	AU	force	with	a	stronger	mandate	for	civilian	protection.	The	
resolution	“invited”	Sudanese	consent,	which	was	declined.108	An	apparent	
compromise	was	reached	in	Addis	Ababa	in	November	to	create	a	hybrid	
AU-UN	force,	which	would	be	more	acceptable	to	Sudanese	sensitivities,	
but	President	Bashir	subsequently	backed	out	of	the	agreement.	Since	then,	
Sudan	has	 agreed	 to	 the	deployment	 of	 3000	UN	personnel	 as	 part	 of	 a	
heavy	support	package	working	with	the	AU,	and	later,	to	the	deployment	
of	 a	 26,000	 United	 Nations-African	 Union	 Mission	 in	 Darfur	 (UNAMID)	
with	a	mandate	 to	protect	civilians.109	Nonetheless,	only	a	 fraction	of	 the	
force	has	been	deployed	and	Khartoum	has	set	limits	on	its	autonomy	and	
composition,	blocking	the	participation	of	specialized	non-African	personnel	
whose	contribution	is	considered	vital	to	the	mission.110	Despite	the	fact	that	
both	the	ICC	referral	and	UNAMID	were	authorized	under	Chapter	VII,	the	
Security	Council	has	never	moved	beyond	what	was	 in	practice	a	pacific	
settlement	approach	in	which	the	terms	of	any	peacekeeping	mission	would	
depend	upon	Sudanese	consent	and	there	would	be	no	penalties	for	with-
holding	it	or	for	imposing	conditions	that	amounted	to	obstruction.


Nor	did	 the	 invocation	of	Chapter	VII	move	either	 the	UN	or	 the	AU	
away	from	neutral	mediation	as	the	principal	instrument	of	conflict	resolu-
tion	 any	more	 than	 the	 creation	of	 the	 ICTY	altered	 international	media-
tion	efforts	prior	to	Operation	Deliberate	Force.	It	is	telling	that	on	the	day	
of	 the	 ICC	referral,	Secretary	General	Kofi	Annan	asserted	 that	 the	war	 in	
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Darfur	could	only	be	addressed	through	a	“return	to	negotiations	in	Abuja	
to	bring	it	to	a	speedy	end.”111	These	negotiations	have	produced	a	number	
of	cease-fires	and	government	commitments	to	disarm	the	militias,	none	of	
which	have	been	honored.	Their	most	significant	result	was	the	Darfur	Peace	
Agreement,	negotiated	on	5	May	2006,	between	the	government	and	one	
faction	of	the	two	main	rebel	groups.112	The	agreement	did	have	a	number	
of	 positive	 features	 regarding	 power-sharing,	 revenues,	 and	 disarmament,	
but	 its	 principal	 weakness	 was	 its	 reliance	 on	 the	 Sudanese	 government,	
rather	than	an	international	force,	for	the	disarmament	of	the	janjaweed—a	
commitment	it	failed	to	implement	six	previous	times—and	for	maintaining	
a	secure	environment	for	refugees	to	return	to	their	homes.	No	pressure	was	
placed	on	Sudan	 to	accept	an	 international	 force	 to	supervise	 the	accord	
nor	was	any	penalty	imposed	when	the	government	escalated	its	attacks	on	
the	rebels	in	August.113	


This	is	not	to	argue	against	efforts	to	mediate	a	political	settlement,	which	
is	probably	the	most	realistic	way	to	end	violence	against	civilians.	It	is	to	
argue	that	there	is	an	inherent	tension	in	simultaneously	pursuing	a	judicial	
strategy	that	subjects	the	government	to	criminal	scrutiny	and	an	impartial,	
non-coercive	mediating	strategy	that	tries	to	elicit	its	cooperation—particu-
larly	when	major	UN	and	NGO	studies	have	attributed	responsibility	to	the	
very	 senior	political	 and	military	officials	with	whom	one	would	have	 to	
negotiate	a	peace	agreement.114	If	one	is	committed	to	criminal	justice,	these	
are	not	legitimate	interlocutors,	but	if	one	is	serious	about	diplomacy,	this	
will	require	at	least	the	temporary	subordination	of	criminal	justice	to	the	
exigencies	of	conflict	resolution.	It	will	also	require	a	movement	away	from	
a	neutral	to	a	coercive	strategy	of	conflict	resolution.	In	a	case	like	Darfur	
or	Bosnia	in	which	the	government	believes	that	the	war	serves	its	interests	
better	than	a	negotiated	compromise,	impartial	mediation	does	little	more	
than	provide	cover	for	a	military	solution.	As	in	Bosnia,	the	key	to	changing	
this	lies	not	in	deploying	legal	instruments—those	in	power	are	unlikely	to	
be	deterred	since	they	are	already	complicit	in	crimes	for	which	they	should	
be	prosecuted—but	 rather	coercive	military	and	economic	 instruments	 to	
increase	 the	costs	and	 risks	 to	Khartoum	so	 that	 its	 self-interest	coincides	
with	ending	criminal	violence.
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Coercive	strategies	will	be	difficult	and	contentious	because	they	will	
have	to	be	employed	outside	the	UN	multilateral	framework	unless	align-
ments	in	the	Security	Council	change.	Some	proponents	of	tougher	actions	
have	recommended	economic	measures	 that	would	be	uncontroversial	 in	
terms	 of	 international	 law.	The	 International	 Crisis	 Group	 has	 called	 for	
concentrating	economic	pressure	on	the	regime	through	asset	freezes	and	
travel	bans	on	senior	officials	implicated	by	UN	reports,	the	identification	of	
front	companies	for	financing	the	militias	in	order	to	freeze	their	accounts,	
and	for	the	augmentation	of	EU	sanctions,	currently	limited	to	the	defense	
sector,	to	cover	all	assistance	to	Sudan’s	oil	industry.115	In	addition,	citizens	
groups	have	 initiated	grassroots	campaigns	calling	on	universities,	 institu-
tional	 investors,	and	state	and	 local	governments	 to	divest	 their	portfolios	
of	stocks	from	companies	that	do	business	in	Sudan.116


Sanctions	on	Sudan,	however,	are	unlikely	 to	have	a	coercive	 impact	
comparable	to	those	imposed	on	Serbia	during	the	Bosnian	war	or	Indone-
sia	over	East	Timor.	Unlike	Belgrade	and	Jakarta,	whose	economies	were	in	
crisis,	Sudan’s	economy	has	been	growing	at	almost	10	percent	per	year	as	
the	result	of	expanding	oil	production	at	a	time	of	record	prices.117	While	
tightened	sanctions,	and	public	pressures,	could	impose	some	costs	and	in-
conveniences	on	the	regime,	the	Economic	Intelligence	Unit	concludes	that	
“this	 is	not	 likely	 to	 jeopardize	Sudan’s	economic	development	[because]	
Asian	partners,	such	as	China,	Malaysia	and	India	are	unwilling	to	risk	the	
huge	sums	they	have	invested	in	the	energy	sector.”118	Similarly,	while	civil	
society	pressures	may	lead	some	of	the	few	remaining	Western	companies	
doing	business	in	Sudan	to	withdraw,	this	is	unlikely	to	extend	to	their	Asian	
counterparts	given	the	commitment	of	their	governments	to	overseas	energy	
development	and	the	absence	of	comparable	pressures	at	home.119


Another	option	would	be	to	threaten,	or	use,	force	outside	of	the	Secu-
rity	Council,	as	was	done	during	 the	Kosovo	War	 in	1999.	This	would	be	
legally	controversial	since	a	strict	reading	of	the	UN	Charter	would	prohibit	
intervention	 in	a	 state’s	 internal	affairs	unless	explicitly	authorized	by	 the	
Security	Council	as	part	of	its	Chapter	VII	obligation	to	respond	to	a	threat	to	
the	peace.	Proponents	of	intervention	point	to	the	emergence	of	a	new	norm	
in	international	politics,	the	Responsibility	to	Protect,	which	was	developed	
by	the	International	Commission	on	Intervention	and	State	Security	(ICISS),	
an	independent	body	of	experts	established	by	the	Canadian	government	in	
response	to	a	challenge	from	the	Secretary	General	after	the	legal	controversy	
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following	the	Kosovo	war	and	in	light	of	the	international	community’s	failure	
to	act	against	genocide	in	Rwanda.	The	Responsibility	to	Protect	holds	that	
sovereignty	is	not	an	absolute	license	to	do	anything	within	one’s	borders.	It	
also	entails	a	responsibility	to	protect	one’s	citizens	and	if	a	state	defaults	on	
that	duty,	that	responsibility	falls	to	the	international	community.	In	extreme	
cases	of	genocide	or	crimes	against	humanity,	this	could	also	include	forcible	
humanitarian	intervention.	While	the	report	argues	humanitarian	interven-
tion	 should	 ideally	 be	 authorized	 by	 the	 Security	 Council—and	 calls	 on	
the	permanent	members	to	refrain	from	using	the	veto	during	humanitarian	
emergencies—it	does	lay	out	exceptional	circumstances	where	force	might	
be	used	legitimately	without	explicit	Security	Council	approval.120


From	this	perspective,	Khartoum’s	complicity	in	mass	atrocity	in	Darfur,	
and	its	obstruction	of	humanitarian	and	peacekeeping	efforts,	constitutes	the	
kind	of	 radical	default	on	 its	 responsibilities	 that	would	merit	 intervention	
even	without	UN	authorization.	In	theory,	this	could	involve	nonconsensual	
humanitarian	 intervention	 to	 forcibly	 stop	 the	 killing.121	 Most	 proposals,	
however,	advocate	the	threat	or	use	of	force	as	part	of	a	strategy	of	coercive	
diplomacy	to	“change	the	calculus	in	Khartoum	and	persuade	them	to	let	the	
U.N.	in.”122	The	most	aggressive	proposal,	advocated	by	two	former	Clinton	
administration	officials	and	a	member	of	 the	Congressional	Black	Caucus,	
argues	for	giving	Sudan	an	ultimatum	for	unconditional	deployment;	failure	
to	comply	would	be	 followed	by	enforcement	of	a	no-fly	zone,	air	 strikes	
on	military	assets,	and	a	naval	blockade	of	Port	Sudan,	which	would	have	
the	 effect	 of	 enforcing	 an	 oil	 boycott	 that	 could	 not	 be	 achieved	 through	
the	Security	Council.123	The	International	Crisis	Group	is	more	reluctant	to	
endorse	military	action	outside	the	UN	framework,	but	nonetheless	advocates	
NATO	enforcement	of	the	no-fly	zone	in	Darfur	already	demanded	in	Reso-
lution	1591	should	the	Security	Council	fail	to	act.124	A	Council	on	Foreign	
Relations	 study	 recommends	 air	 strikes	 against	 military	 bases	 as	 the	 most	
effective	way	 to	 concentrate	 pressure	on	Khartoum,	noting	 the	 logistic[al]	
problems	 with	 the	 no-fly	 zone	 and	 the	 harm	 a	 blockade	 could	 inflict	 on	
the	government	 in	 southern	Sudan.125	 In	each	proposal,	 the	goal	 is	not	 to		
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stop	 the	 killing	 directly.	As	 in	 Bosnia	 and	 Kosovo,	 it	 is	 to	 raise	 the	 costs	
and	risks	of	 the	status	quo	to	a	point	where	the	regime	concludes	that	 its	
security	 requires	 it	 to	 create	 a	 permissive	 environment	 for	 a	 multilateral	
peacekeeping	force.


The	argument	that	the	“responsibility	to	protect”	allows	the	unauthor-
ized	use	of	force,	both	generally	and	in	Darfur,	has	generated	considerable	
opposition.	Many	UN	members,	particularly	 from	 the	South,	view	 this	as	
a	license	for	powerful	states	to	appropriate	humanitarian	language	for	self-
serving	 interventions,	 particularly	 after	 the	 Iraq	 war.	This	 partly	 explains	
Sudan’s	 success	 in	 generating	a	blocking	coalition	against	 tougher	 action	
and	 the	 decision	 at	 the	 UN	 2005	World	 Summit	 to	 accept	 the	 principle	
of	 the	 Responsibility	 to	 Protect,	 but	 to	 limit	 authorization	 to	 the	 Security	
Council.126	


This	is	also	the	view	of	most	international	lawyers,	including	many	sup-
porters	of	 the	 ICC	and	 the	Darfur	 referral—who	adopt	a	 “restrictionist”127	
view	 that	 the	 only	 exception	 to	 the	 UN	 Charter’s	 prohibition	 on	 the	 use	
of	 force	 outside	 of	 the	 Security	 Council	 is	 self-defense	 against	 an	 armed	
attack—something	 that	 applies	 to	 humanitarian	 intervention	 no	 less	 than	
it	does	to	preventive	war.	William	Schabas	takes	this	position	in	an	article	
defending	 the	 ICI’s	 inability	 to	 substantiate	 Powell’s	 genocide	 charge,	 in	
which	he	alleges	 that	 the	United	States	has	used	the	term	because	of	“an	
important	 school	 of	 thought	 within	 the	 US	 government	 that	 considers	 a	
finding	 of	 genocide	 to	 authorize	 ‘humanitarian	 intervention,’	 even	 in	 the	
absence	of	Security	Council	authorization.”128	A	plain	reading	of	the	Geno-
cide	Convention	indicates	no	such	right.	Article	8	only	reinforces	what	the	
Charter	already	allows	by	obliging	the	contracting	parties	to	“call	upon	the	
competent	 organs	 of	 the	 United	 Nations	 to	 take	 such	 actions	 under	 the	
Charter	of	the	United	Nations	as	they	consider	appropriate	for	the	preven-
tion	and	suppression	of	genocide.”	Schabas	goes	on	to	characterize	the	Bush	
administration’s	use	of	the	genocide	charge	as	“humanitarian	sabre-rattling”	
to	“tarnish	Sudan,	which	must	be	on	[the]	short-list	for	the	vacant	Iraqi	seat	
as	a	member	of	the	‘axis	of	evil.’”129


Yet,	when	Powell	characterized	the	conflict	in	Darfur	as	genocide,	he	
explicitly	 cited	Article	8	 in	 asserting	 that	 the	United	States	would	appeal	
to	 the	 UN	 rather	 than	 act	 unilaterally.	The	 reason	 lies	 less	 in	 respect	 for	
the	law	than	in	the	politics	of	US-Sudanese	relations.	Prunier	documented	
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tactical	 changes	 in	Sudan’s	political	orientation,	 in	 the	 late	1990s,	which	
were	 intended	 to	 end	 its	 political	 isolation	 and	 build	 political	 bridges	 to	
the	United	States.130	For	Khartoum,	9-11	was	an	opportunity	to	expand	this	
strategy	to	include	counter-terrorism	cooperation,	particularly	since	Sudan	
was	the	former	base	of	Al	Qaeda.	The	Bush	administration	welcomed	this	
cooperation	and	sought	to	strengthen	it	by	expending	considerable	diplomatic	
capital	on	the	Naivasha	process,	designed	to	end	a	war	that	had	become	a	
lightning	rod	for	many	of	its	conservative	Christian	allies.131	


The	emergence	of	 the	Darfur	crisis,	 just	as	 the	Naivasha	process	was	
concluding,	came	at	an	inopportune	time	for	the	administration.	It	also	gen-
erated	conflicting	domestic	pressures	from,	on	the	one	hand,	what	Prunier	
calls	the	pro-Garang	lobby,	whose	mobilization	on	the	north-south	civil	war	
had	shifted	to	Darfur,	and	the	“realists,”	who	wanted	to	insulate	Naivasha	
and	intelligence	cooperation	from	human	rights	considerations.132	The	ad-
ministration	parried	these	pressures	with	a	strategy	of	strong	rhetorical	con-
demnation	and	advocacy,	unaccompanied	by	the	expenditure	of	significant	
diplomatic	capital.	The	seeming	contradictions	in	Powell’s	testimony	before	
the	Senate	Foreign	Relations	Committee	are	perfectly	consistent	with	these	
priorities,	 as	 were	 reports	 that	 the	 United	 States	 interceded	 with	 the	 UN	
Sanctions	Committee	to	dissuade	it	from	naming	Sudan’s	National	Security	
Minister,	Salah	Abdallah	Gosh.	He	has	been	one	of	the	main	architects	of	
Khartoum’s	Darfur	policy,	but	also	a	major	intelligence	asset	who	has	been	
flown	by	private	jet	to	CIA	headquarters	in	Langley,	Virginia.133	


Moreover,	 most	 serious	 proposals	 for	 humanitarian	 intervention	 in	
Darfur	do	not	use	the	Bush	Doctrine	in	Iraq	as	their	template.	They	are	not	
pushing	for	an	invasion	to	implement	a	regime-change	agenda	that	has	not	
been	 ratified	 multilaterally,	 but	 rather	 for	 the	 use	 of	 military	 coercion	 to	
enforce	 compliance	 with	 disarmament	 and	 civilian	 protection	 provisions	
that	the	Security	Council	has	demanded	but	whose	enforcement	it	has	not	
explicitly	authorized.	This	notion	of	 implied	authorization	had	been	used	
to	deploy	Operation	Provide	Comfort	to	protect	the	Kurds	in	northern	Iraq,	
and,	more	controversially,	as	the	legal	rationale	for	the	authorization	of	the	
Kosovo	war	 through	NATO	rather	 than	 the	Security	Council.134	Moreover,	
these	interventions—like	the	proposals	for	Darfur—are	consistent	with	the	
norms	of	the	“responsibility	to	protect”	in	a	way	that	the	Iraq	war	is	not.	In	
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the	former	cases,	interventions	were	designed	to	rescue	threatened	popula-
tions	 that	were	under	attack.	 In	 Iraq,	where	humanitarian	 rationales	were	
presented	 post-hoc,	 no	 such	 threat	 existed	 in	 2003,	 even	 though	 Iraq’s	
Anfal	campaign	against	 the	Kurds	 in	1988,	and	 its	attacks	on	 the	Kurdish	
and	 Shi’ite	 populations	 in	 1991,	 provided	 more	 legitimate	 opportunities	
for	“the	politics	of	rescue.”135	As	Gareth	Evans	observed,	“The	rationale	for	
coercive	humanitarian	intervention	is	not	punishment	for	past	sins,	however	
grotesque,	but	to	avert,	here	and	now,	the	threat	to	large	numbers	of	people,	
which	are	actually	occurring	or	imminently	about	to	occur.”136


These	political	and	moral	distinctions	may	not	matter	from	a	legal	point	
of	view	if	the	frame	of	reference	is	a	restrictionist	reading	of	the	UN	Charter.	
The	virtue	of	such	an	approach	is	that	it	erects	a	higher	barrier	against	the	
abuse	of	power	by	states	that	use	humanitarian	language	to	justify	self-serv-
ing	interventions.	But	what	impact	would	such	an	approach	have	on	Sudan’s	
impunity	for	abuses	against	civilians	under	current	circumstances?	Schabas	
concludes	 his	 article	 by	 asserting	 that	 the	 ICC	 could	 make	 a	 difference:	
“[W]hether	 it	 is	 for	genocide	or	crimes	against	humanity,	 the	perpetrators	
now	stand	a	reasonable	chance	of	being	brought	to	justice,	and	they	know	
it.”137	Yet,	is	that	really	the	case?	All	that	perpetrators	have	witnessed	for	the	
last	four	years	is	the	United	Nations	unwillingness	to	act.	The	United	Nations	
inaction	continues,	despite	Sudan’s	reneging	on	repeated	statements	commit-
ting	itself	to	end	such	violations.	It	is	Khartoum’s	confidence	that	it	will	not	
be	penalized	for	its	actions	that	is	the	real	source	of	impunity	in	Darfur.	Until	
that	changes,	the	Darfur	referral	to	the	ICC	is	no	less	“criminal	justice	in	a	
political	vacuum”	than	was	the	ICTY	for	its	first	two-and-one-half	years.	


Some	international	 lawyers	and	NGOs	have	argued	 that	another	pos-
sible	change	that	could	make	a	difference	is	a	more	aggressive	prosecutorial	
strategy.	 In	2006,	Antonio	Cassese	 and	Louise	Arbour	 submitted	briefs	 to	
the	pre-trial	chamber	questioning	the	prosecutor’s	decision	not	to	demand	
that	the	Sudanese	government	allow	investigations	inside	Darfur	because	of	
the	court’s	inability	to	provide	protection	to	witnesses	and	victims.	A	more	
visible	presence	on	 the	ground,	 they	argued,	would	be	 the	most	effective	
way	of	reducing	violence	and	protecting	present	and	prospective	victims.138	


Cassese	has	also	written	critically	of	the	prosecutor’s	“small	steps”	strategy,	
focusing	 initially	 on	 mid-level	 perpetrators.	A	 better	 strategy	 would	 have	
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been	to	move	expeditiously	to	indictments	of	senior	officials,	which	“might	
have	dramatized	the	ongoing	conflict	in	Darfur,	even	if	those	arrest	warrants	
were	 to	 remain	un-executed.”139	Cassese	acknowledges	 that	 the	Sudanese	
government	would	almost	certainly	refuse	the	prosecutor’s	request	to	hand	
over	high-level	 indictees	or	conduct	 investigations	 in	Darfur.	That	 refusal,	
however,	could	be	used	by	the	prosecutor	to	ask	the	Security	Council	to	“take	
into	account	such	refusal	to	cooperate	and	envisage	appropriate	measures	
designed	to	secure	cooperation.”140	


It	is	certainly	possible	that	this	kind	of	prosecutorial	brinksmanship	could	
break	 the	deadlock	 in	 the	 Security	Council	 by	 shaming	 its	members	 into	
supporting	a	process	for	which	they	had	voted—particularly	if	the	publicity	
surrounding	the	indictments	mobilizes	civil	society	pressure	on	governments.	
The	key	is	whether	that	would	influence	China,	which	had	abstained	on	the	
ICC	referral	and	had	been	the	strongest	defender	of	Sudan	in	the	Security	
Council.	 John	Prendergast	and	Colin	Thomas-Jensen	 suggest	 that	Beijing’s	
threat	to	veto	resolutions	punishing	Sudan	may	be	hollow,	because	the	“grow-
ing	 perception	 that	 Beijing	 is	 turning	 a	 blind	 eye	 to	 continuing	 atrocities	
in	Darfur	could	mar	its	international	image	as	it	prepares	to	host	the	2008	
Olympics.”141	If	they	are	correct,	indicting	senior	officials	may	increase	the	
reputational	costs	to	China	to	the	point	where	they	either	lean	on	Khartoum,	
or	support	enforcement	actions	in	the	Security	Council.


If	a	more	aggressive	prosecutorial	approach	puts	pressure	on	governments	
to	take	more	forceful	action,	the	question	is:	action	to	do	what?	Many	NGOs	
and	international	lawyers	believe	the	primary	focus	should	be	on	the	arrest	
and	extradition	of	those	indicted	by	the	court.	However,	Khartoum	is	unlikely	
to	cooperate	 in	a	way	 that	 threatens	 those	most	 responsible—namely,	 the	
regime’s	leadership.	At	most,	any	judicial	cooperation	would	likely	resemble	
that	 of	 Libya	 in	 the	 Lockerbie	 trial,	 where	 those	 directly	 involved	 were	
extradited	with	the	understanding	that	they	not	implicate	their	superiors.142	
If	a	higher	profile	prosecutorial	 strategy	does	help	galvanize	 international	
political	 will,	 or	 creates	 a	 more	 credible	 fear	 of	 prosecution	 on	 the	 part	
of	 Sudan’s	 leaders,	 the	first	 priority	 should	be	protection	 and	prevention,	
not	punishment.	This	means	pushing	 the	parties	 towards	 a	 cease-fire	 and	
securing	Sudan’s	consent	to	a	robust	UN	peacekeeping	mandate	that	would	
protect	 civilians	and	disarm	 the	militias.	Pressure	 should	 then	be	applied	
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for	a	broader	political	settlement	 that	addresses	 the	underlying	sources	of	
the	conflict	through	a	more	equitable	sharing	of	power	and	resources,	and	
through	ending	Khartoum’s	practice	of	arming	tribal	militias.	In	other	words,	
the	threat	of	prosecution	can	most	effectively	protect	civilians	if	 it	 is	used	
as	part	of	a	strategy	of	coercive	diplomacy	that,	in	combination	with	other	
economic	 or	 military	 threats,	 alters	 Khartoum’s	 calculation	 that	 the	 war	
serves	its	interests.


As	was	the	case	in	Bosnia,	however,	there	is	a	potential	conflict	between	
criminal	 justice	and	the	kind	of	coercive	diplomacy	described	above.	The	
former	would	demand	prosecution	not	only	of	 the	 janjaweed	 leaders	and	
military	commanders	who	oversaw	them,	but	also	of	President	Bashir	and	
his	inner	circle.	Indeed,	Moreno-Ocampo	has	suggested	that	the	long-term	
goal	of	 his	 strategy	 is	 to	move	up	 the	 chain	of	 command	 from	mid-level	
perpetrators	against	whom	he	has	the	best	evidence	to	their	superiors	who	
bore	the	greatest	responsibility	for	their	crimes.143


Yet	this	would	be	difficult	if	the	threat	of	prosecution	is	another	arrow	in	
the	quiver	of	coercive	instruments	to	leverage	Khartoum’s	behavior.	As	in	the	
case	of	bargaining	with	Milošević,	the	goal	of	pressure	is	to	induce	consent	
to	the	deployment	of	peacekeepers	or	the	negotiation	and	implementation	
of	a	cease-fire,	if	not	a	peace	agreement.	This	is	likely	to	require	the	active	
cooperation	 of	 parties	 subjected	 to	 criminal	 scrutiny.	 In	 testimony	 before	
the	US	Congress,	Alex	de	Waal	noted	that	any	effective	UN	peacekeeping	
force	would	monitor,	rather	than	enforce,	demilitarization	and	would	require	
a	comprehensive	and	robust	cease-fire,	144	both	of	which	are	dependent	on	
the	consent	not	only	of	the	government,	but	also	of	rebel	leaders	who	have	
also	been	implicated	in	criminal	violence	and	may	be	under	investigation	
by	the	ICC.	The	same	cooperation	would	almost	certainly	be	necessary	for	
a	broader	political	settlement.	De	Waal	also	cautioned	against	policies	that	
Khartoum	could	interpret	as	the	first	steps	toward	regime	change:	“[P]ressure	
only	works	if	there	is	an	outcome	that	is	ultimately	acceptable	to	the	person	
whom	you	are	putting	pressure	on.”145	The	ICC	poses	a	potential	impediment	
to	 such	an	approach	because,	as	one	study	noted,	a	principled	approach	
to	prosecuting	those	most	responsible	for	atrocity	crimes	in	Darfur	should	
“include	the	most	important	players	of	the	ruling	elite	of	Sudan.”146


Ending	criminal	violence	in	Darfur	will	therefore	require	some	compro-
mises	with	international	criminal	justice	similar	to	those	in	Bosnia,	at	least	in	
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the	short-to-medium	term.	This	could	involve:	the	prosecutor	exercising	his	
discretion	and	maintaining	a	low	profile	during	the	negotiations	and	post-
conflict	stabilization	process,	restrictions	on	the	UN	peacekeeping	mandate	
regarding	the	arrest	of	those	under	indictment,	or	invocation	by	the	Security	
Council	of	Article	16	of	 the	Rome	Statute,	which	allows	 it	 to	 suspend	an	
ICC	investigation	for	renewable	twelve	month	periods	if	it	interferes	with	its	
mandate	to	maintain	or	restore	international	peace	and	security.	This	does	not	
necessarily	mean	the	abandonment	of	justice	any	more	than	Dayton	meant	
the	 dismantling	 of	 the	 ICTY	 or	 amnesty	 for	 Milošević.	 Criminal	 proceed-
ings	 could	continue	against	 spoilers	or	particularly	heinous	 actors	whose	
cooperation	is	not	crucial	 for	 the	peace	process	and	whose	removal	 from	
the	 political	 scene	 could	 contribute	 to	 postwar	 reconciliation.	 Moreover,	
maintaining	 the	 active	prospect	 of	 prosecution	 could	 also	deter	 powerful	
actors	from	becoming	spoilers.	However,	as	long	as	the	transitional	process	
is	dependent	on	the	continuing	cooperation	of	these	actors,	criminal	cases	
against	them	will	have	to	be	held	in	abeyance.	


Many	international	lawyers	and	NGOs	would	object	to	this	use	of	the	
ICC	as	leverage	in	the	same	way	that	Pierre	Hazan	criticized	the	use	of	the	
ICTY	as	a	political	instrument	by	Western	governments.147	However,	as	we	
saw	in	Bosnia,	the	law	cannot	be	enforced	while	a	war	is	raging	and	was	
only	able	to	play	a	significant	role	after	there	was	sufficient	political	will	to	
end	the	conflict.	Given	the	dependence	of	law	on	politics,	it	is	incumbent	on	
the	prosecutor	to	adopt	a	“do	no	harm”	approach	to	any	political	processes	
that	might	put	an	end	to	criminal	violence	and	establish	the	conditions	un-
der	which	international	criminal	justice	can	play	a	role—	even	if	that	role	
is	circumscribed	by	power	realities.	Though	coercive	diplomacy	may	differ	
from	pacific	settlement	strategies,	which	were	employed	for	the	first	 three	
years	of	the	Bosnian	war	and	the	duration	of	the	war	in	Darfur,	it	is	still	a	
bargaining	relationship	to	which	international	criminal	justice	must	adapt.


IV. coNcLUSIoN


One	 of	 the	 themes	 of	 David	 Kennedy’s,	 The Dark Sides of Virtue,	 is	 the	
tendency	of	many	in	the	human	rights	community	to	overpromise	what	the	
law	can	deliver.	He	attributes	this	to	their	assumption	that	international	gov-
ernance	can	“do	globally	what	we	fantasize	or	expect	national	governments	
to	do	locally.”148	Their	advocacy	of	the	ICC	is	based	on	the	same	premise,	that	
“the	political	and	military	contexts	in	which	war	crimes	were	likely	to	occur	
were	 somehow	analogous	 to	 the	 social	 forces	 surrounding	other	criminal	
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behavior.”149	This	is	evident	in	the	law	enforcement	language,	used	by	many	
lawyers	and	NGOs,	emphasizing	that	“not	a	single	mid-	or	high-level	civil-
ian	official,	military	commander	or	militia	leader	has	been	suspended	from	
duty,	investigated	or	prosecuted”	for	atrocities	in	Darfur.150	The	implication	
is	that	continued	criminal	violence	can	be	attributed	to	“the	climate	of	im-
punity	fostered	by	the	failure	to	prosecute.”151	Since	the	problem	has	been	
diagnosed	as	the	inadequacy	of	national	law	enforcement,	the	solution	lies	
in	apolitically	deploying	international	legal	instruments,	such	as	expanding	
the	scope	of	investigations	or	executing	arrest	warrants,	to	fill	the	gap.	


In	 order	 to	 understand	 the	 problems	 with	 the	 domestic	 criminal	 law	
analogy,	imagine	someone	saying	in	November	1941	that	it	has	been	two	
years	since	Germany	invaded	Poland,	its	armaments	industry	was	exploiting	
hundreds	of	thousands	of	Polish	citizens	as	slave	laborers,	and	its	einsatzgrup-
pen had	machine-gunned	to	death	hundreds	of	thousands	of	Jews—and	not	
a	single	German	military	commander	or	high-level	Nazi	party	official	had	
been	 investigated	or	prosecuted	 for	 these	crimes.	While	 such	a	 statement	
is	 factually	 correct,	 it	 obscures	 the	 fact	 that	 Nazi	 atrocities	 were	 deliber-
ate	 acts	 of	 state	 policy	 for	 which	 the	 absence	 of	 judicial	 scrutiny	 was	 a	
symptom,	not	a	cause.	Similarly,	atrocity	crimes	in	Darfur	are	not	the	result	
of	military	excesses	that	 the	state	has	failed	to	prosecute.	Rather,	 they	are	
part	of	a	systematic	and	well-planned	government	strategy,	consistent	with	
the	 regime’s	historical	practice	of	arming	 tribal	militias	 for	 scorched-earth	
campaigns	against	populations	seen	as	sympathetic	 to	 insurgencies	 in	 the	
south	and	in	the	Nuba	Mountains.152	In	fact,	a	detailed	analysis	by	Human	
Rights	 Watch	 came	 to	 the	 same	 conclusion,	 attributing	 responsibility	 to	
“the	highest	levels	of	the	government”	and	calling	for	the	ICC	Prosecutor	to	
investigate	President	Bashir	and	his	inner	circle.153	Yet	it	is	difficult	to	recon-
cile	this	analysis	with	the	recommendation	that	the	Sudanese	government	
“investigate	and	fully	prosecute	all	civilian	and	military	personnel”	involved	
in	 atrocities	 and	 “[f]ully	 cooperate	with	 and	 facilitate”	 the	 ICC	 investiga-
tion.154	If	the	atrocities	are	indeed	acts	of	state	policy	for	which	Sudan’s	top	
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leaders	are	criminally	responsible,	what	incentive	do	they	have	to	cooper-
ate	with	the	Court,	or	alter	 their	policies,	as	the	result	of	 its	scrutiny?	Eric	
Reeves	captures	 this	contradiction	between	analysis	and	advocacy	with	a	
quote	from	Darfuri	leader	in	an	IDP	camp:	“The	government	is	part	of	the	
problem.	You	cannot	catch	yourself.”155


In	situations	 like	Darfur,	where	 the	government	 is	 the	most	 important	
part	of	 the	problem,	the	solution	lies	 in	politics,	not	 law.	Some	advocates	
of	international	criminal	justice	acknowledge	this.	In	a	sympathetically	criti-
cal	 analysis	 of	 the	 Security	 Council’s	 Darfur	 referral,	 Robert	 Cryer	 wrote:	
“Sending	 the	 matter	 to	 the	 ICC	 does	 mean	 that	 the	 Security	 Council	 is	
doing	something,	but	other	ways	of	 limiting	the	conflict	 in	Darfur	are	not	
being	pursued	as	 vigorously	as	 they	ought	 to	be.”156	Which	 “other	ways”	
are	chosen,	however,	will	set	the	parameters	of	international	criminal	jus-
tice.	 If	 that	 involves	 a	 negotiated	 settlement,	 even	 one	 achieved	 through	
forcible	 coercion,	 as	was	 the	 case	 in	Bosnia,	 the	 court	will	 have	 to	hold	
back	 from	criminal	proceedings,	at	 least	 temporarily,	against	 those	whose	
cooperation	is	needed	to	negotiate	and	maintain	a	peace	process.	Such	an	
approach	would,	to	a	degree,	condone	impunity	and	make	for	inconsistency	
in	enforcing	the	 law,	but	 the	alternative	 is	either	regime	change—through	
internal	forces	or	an	external	intervention—or	an	intervention	comparable	
to	the	one	in	Kosovo,	in	which	civilian	protection	does	not	depend	on	the	
continuing	cooperation	of	 the	Sudanese	government.	The	kinds	of	 justice	
and	accountability	mechanisms	that	are	possible	in	war’s	aftermath	cannot	
be	divorced	from	the	political	strategies	designed	to	bring	a	war	to	an	end	
because	the	key	to	ending	impunity	in	an	ongoing	war	lies	in	the	deploy-
ment	of	political	instruments	such	as	diplomacy,	sanctions,	or	force,	rather	
than	in	deterrent	power	of	the	law.


The	ICC’s	weaknesses	as	an	agent	of	war-time	deterrence	in	Darfur—what	
Payam	 Akhavan	 calls	 specific	 deterrence—does	 not	 necessarily	 rule	 out	
its	promise	 to	promote	general deterrence	vis-à-vis	 the	world	community.	
Writing	 about	 the	 ICTY,	Akhavan	 noted	 that	 focusing	 on	 the	 weaknesses	
of	 the	 former,	 such	 as	 the	 limited	 impact	 of	 indictments	 on	 the	 behavior	
of	Karadžić	and	Mladić	in	Bosnia,	overlooks	the	ICTY’s	contribution	to	the	
latter,	 its	 “long-term	 impact	 on	 the	 transformation	 of	 the	 political	 culture	
of	both	the	former	Yugoslavia	and	international	society	as	a	whole.”157	Yet	
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these broader deterrent ambitions are dependent upon the capability and 
willingness of powerful states to back them up. The ICTY’s contribution 
to stigmatizing extremists, and deterring ethnic violence, in post-Dayton 
Bosnia only became possible because of the NATO air campaign and the 
US support for the Croatian and Bosnian ground offensives, as well US and 
EU policies of linking normalized economic relations to cooperation with 
the tribunal. Similarly, the ability of international criminal tribunals to have 
a broader deterrent impact, beyond the country in question, is dependent 
upon whether states and intergovernmental organizations are committed to 
a “no business as usual” policy with criminal regimes and movements, and 
to enforcement actions against perpetrators, or in defense of victims, even 
at some cost to themselves. What Darfur tells us about this commitment is 
not a cause for optimism.


The Darfur experience also points to one of the contradictions built into 
the preamble of the Rome Statute. After the first six phrases, which lay out 
the Court’s mission to root out impunity, the next two phrases attempt to 
reconcile this with the traditional principles of non-interference, reaffirm-
ing “that all States shall refrain from the threat or use of force against the 
territorial integrity or political independence of any State” and emphasizing 
“that nothing in this Statute shall be taken as authorizing any State Party to 
intervene in an armed conflict or in the internal affairs of any State.” Yet, 
in cases like Darfur where the government is directly complicit in criminal 
activity, strict adherence to non-interference effectively shields the perpe-
trators from accountability. In such cases, ending impunity may require 
overriding the sovereignty of criminal governments, even without Security 
Council authorization. International tribunals can be important complements 
to humanitarian interventions. They are poor substitutes for them.
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ABSTRAcT


This	 article	 argues	 that	 particular	 assumptions	 about	 biology,	 ethnic-
ity,	 genetics,	 and	gender	create	a	permissive	environment	 for	policies	of	
sexual	 violence	during	war.	 It	 further	 asserts	 that	 the	 children	born	 as	 a	
consequence	 of	 these	 policies	 become	 a	 prism	 for	 identity	 politics.	The	
arguments	 regarding	 identity	and	war	and	 the	consequences	on	policies	
of	 sexual	violence	during	wartime	are	 illustrated	 through	analyses	of	 the	
Serbian	militia’s	rape	campaigns	in	Bosnia	in	the	early	1990s	and	the	mass	
rape	and	killing	of	Tutsis	in	Rwanda	in	1994.	


I. INTRodUcTIoN


Being	born	with	an	identity	formed	in	a	wartime	political	environment	often	
handicaps	children	for	life.	This	is	especially	true	if	these	children	are	born	as	
a	consequence	of	government-orchestrated	rape	campaigns,	thus	represent-
ing	the	legacy	of	violence	a	country	has	experienced.	Although	wars	always	
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manifest	 the	 crucial	 nature	 of	 identity	 politics,	 the	 children	 born	 in	 their	
midst	and	aftermath	offer	an	especially	important	prism	for	understanding	
ideas	about	identity	formation	and	how	those	ideas	endure.


This	article	argues	that	the	policies	of	sexual	violence	in	wartime	con-
tain	 fundamental	 information	 regarding	 how	 governments	 construct	 and	
manipulate	 identity.	War	 is	 the	ultimate	 cauldron	of	 identity	politics.	The	
environment	of	heightened	threat	and	hostility	of	war	situations	is	both	the	
consequence	of	identity	clashes	and	fertile	ground	for	deepened	entrench-
ment	of	identities.	While	an	in-depth	examination	of	the	relationship	between	
war	and	identity	is	necessary,	this	article	tackles	only	a	subset	of	those	is-
sues.	 It	 argues	 that	certain	assumptions	about	biology,	ethnicity,	genetics,	
and	gender	construct	a	permissive	environment	for	sexual	violence	during	
war.	It	further	asserts	that	children	born	as	a	consequence	of	these	policies	
represent	the	complexities	of	identity	in	an	important	and	illustrative	man-
ner.	The	assumptions	about	identity	that	underpin	the	policies	giving	rise	to	
the	births	of	these	children	in	the	first	place	dictate	the	ways	in	which	their	
societies,	governments,	and	families	perceive	them.	The	cloud	of	shame	that	
nearly	always	follows	these	children	throughout	their	lives	undermines	their	
human	rights	in	critical	ways.	


II.  IdENTITY ANd THE PoLIcIES of SExUAL VIoLENcE dURING 
WARTIME


Groups	and	individuals	tend	to	set	themselves	apart	in	regard	to	certain	so-
cial	categories.	This	tendency	profoundly	affects	their	behavior	in	ways	that	
validate	and	perpetuate	their	identities.1	Not	only	do	these	identities	create	
social	conflict	between	groups,	but	they	give	rise	to	national	identities.	These	
national	identities	have	geographic	implications	as	well.	Frequently,	identities	
are	grounded	in	territories,	and	nation-states	evolve	as	a	consequence.	This	
evolution	also	gives	rise	to	institutional	complexity:	nuanced	laws	develop	
around	 these	 identities,	 in	 regard	 to	who	belongs	and	who	does	not,	 i.e.,	
citizenship	and	nationality.	These	 laws	and	 institutional	structures	support	
and	perpetuate	socially	constructed	concepts	of	national	identity.2


The	 way	 governments	 and	 society,	 in	 general,	 represent	 these	 identi-
ties	reveals	a	great	deal	about	the	deeply	rooted	assumptions	being	made	
about	gender,	ethnicity,	and	 race.	The	discourse	 that	 surrounds	 the	 issues	
of	rape	during	wartime,	 for	example,	“ethnic	cleansing,”	“racial	hygiene,”	
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“genocidal	babies,”	perpetuates	myths	about	identity—that	it	is	genetically	
determined,	that	it	derives	from	the	father,	that	it	derives	from	the	mother,	
that	 some	blood	 is	purer	 than	other	blood,	and	so	 forth.	These	discursive	
practices	frequently	lead	to	pervasive	discrimination	against	specific	social	
groups,	outrageous	acts	of	violence	against	women,	and	neglect	of	children	
who	are	born	of	rape	during	wartime.	


The	large	scale	rape	of	women	during	wartime	is	not	new.	Incidents	of	
wartime	rape,	however,	have	been	documented	with	increasing	regularity	in	
the	twentieth	century.	For	example,	the	rape	and	forced	prostitution	during	
World	War	 II	 is	well	 known,	 particularly	 the	 rape	of	German	 women	by	
conquering	Soviet	soldiers,	the	enslavement	of	200,000–400,000	“comfort	
women”	by	the	Japanese	army,	and	the	rape	of	tens	of	thousands	of	women	by	
Japanese	soldiers	in	the	Chinese	city	of	Nanking.	The	rape	of	some	200,000	
Bengali	women	during	the	war	of	independence	from	Pakistan	is	also	well	
known.3	Tens,	even	hundreds,	of	thousands	of	rapes	have	been	documented	
in	conflicts	in	Liberia,	Peru,	Rwanda,	Somalia,	Uganda,	El	Salvador,	Guate-
mala,	Kuwait,	the	former	Yugoslavia,	and	Sudan.4	In	each	case,	the	policies	
of	sexual	violence	and	exploitation	have	been	different,	and	yet,	there	are	
striking	similarities.	This	section	seeks	to	winnow	out	some	of	the	assump-
tions	about	identity	that	are	embedded	in	mass	rape.


In	most	militarized	conflicts,	 rape	serves	as	a	 tactic	 to	 intimidate,	de-
grade,	humiliate,	and	torture	the	enemy.	In	some	cases,	particularly	where	
true	genocide—the	attempt	to	destroy	the	genus	of	a	people	or	to	completely	
annihilate	a	particular	ethnic	group—is	unfolding,	rape	is	a	prelude	to	dis-
memberment	and	death.	These	are	very	different	types	of	motivations.	Rape	
as	a	tactic	to	degrade,	humiliate,	and	undermine	the	enemy’s	morale	may	
entail	 the	desire	 to	drive	 the	enemy	out	of	a	particular	geographic	 region	
of	a	country	 in	order	 to	assert	ethnic	and	political	dominance.	This	 tactic	
has	often	been	 labeled	 rape	as	“ethnic	cleansing.”5	 In	 this	 regard,	 rape	 is	
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simply	one	of	many	 torture	 tactics	 that	culminate	 in	a	wide-scale	exodus	
from	a	particular	region.	


Rape	becomes	a	particularly	potent	form	of	torture	in	patriarchal	societ-
ies	in	which	a	woman’s	standing	derives	from	her	relationship	to	the	men	
in	her	 family:	her	brothers,	 father,	husband,	and	sons.	 In	many	cases,	 if	a	
woman	 is	unmarried,	her	worth	derives	 from	her	status	as	a	virgin.	Once	
raped,	society	no	longer	deems	her	marriageable	or	socially	viable.	In	these	
situations,	women	are	outcast	and	often	sent	out	to	become	martyrs	for	the	
cause.6	What	is	notable	here	is	not	only	that	women’s	worth	derives	from	
their	 relationships	 to	men,	but	 also	 that	 the	 shame	of	 victimization	 is	 far	
worse	 than	the	perpetration	of	 the	crime.	This	situation	has	 important	 im-
plications	not	only	for	identity	but	for	gender	politics	as	well.	Shaming	the	
victims	more	than	the	perpetrators	 indicates	 that	a	woman’s	value	derives	
from	“purity.”	In	other	words,	what	becomes	paramount	for	her	own	identity	
is	her	relationship	to	men	to	the	extent	that	she	has	or	has	not	engaged	in	
sexual	intercourse.	In	the	event	of	violation,	even	if	against	her	will	in	the	
context	of	wartime,	her	value	is	inextricably	linked	to	a	man	interposing	his	
body	onto	her	own.	In	essence,	a	woman’s	identity	never	really	stands	alone;	
it	is	always	juxtaposed	by	her	sexual	relationships	to	men,	whether	coercive	
or	consensual.	These	assumptions	must	already	exist	to	support	a	policy	of	
mass	rape.	If	they	do	not,	this	policy	loses	its	coercive	power	and	may	not	
be	as	successful	in	driving	families	apart	or	securing	ethnic	cleansing.7


More	elaborate	identity	assumptions	underpin	policies	of	forced	impreg-
nation	and	forced	maternity.8	To	demonstrate	the	importance	of	the	identity	
assumptions	 that	 support	policies	of	 sexual	 reproduction	 in	wartime,	one	
can	compare	the	policies	of	racial	hygiene	promoted	by	the	Nazis	before	
and	 during	 the	 Second	 World	 War	 with	 the	 Serbian	 militia’s	 policies	 of	
forced	impregnation	and	maternity	toward	Bosnian	Muslim	women	in	the	
early	1990s.	The	Nazis	viewed	racial	purity	as	the	absence	of	any	non-Aryan	
blood,	whether	maternally	or	paternally	derived.	Sexual	intercourse	between	
“racially	impure”	individuals	and	Aryans	was	prohibited	because	it	would	
“taint”	the	offspring.	Such	beliefs	about	identity	culminated	in	forced	ster-
ilization	of	“inferior	races”	and	the	“genetically	diseased”	during	the	war.9	
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in	Wartime:	Sexual	Violence,	War	Babies,	and	Identity,	Paper	presented	at	the	Annual	
Meeting	of	 the	 International	 Studies	Association,	Portland,	OR,	26	Feb.–1	Mar.	2003	
(on	file	with	author).	In	terms	of	criminal	law,	however,	the	intentions	of	the	perpetra-
tors	matter.	If	 the	ultimate	intention	is	to	destroy	the	community,	then	prosecuting	for	
genocide	may	be	appropriate.	The	distinction	here	may	be	between	the	short-term	goals	
of	forced	impregnation	policies	and	the	long-term	goal	of	destroying	a	community.	My	
thanks	to	Bert	Lockwood	for	this	insight.


This	was	true	genocide,	as	it	sought	to	destroy	the	genus	of	particular	racial	
and	ethnic	groups.	The	Serbian	militias,	 in	contrast,	 sought	 to	 impregnate	
Bosnian	Muslim	women	so	that	they	would	bear	“Serbian”	children.10	In	this	
case,	 identity	was	viewed	as	exclusively	paternally	derived.	The	maternal	
contribution	 to	 identity	 must	 be	 completely	 assumed	 away	 for	 an	 ethnic	
group	 to	 embark	 on	 a	 policy	 of	 forced	 impregnation	 or	 forced	 maternity	
in	order	to	promote	“genocide”	or	“ethnic	cleansing.”	Otherwise,	the	rape	
campaign	would	be	viewed	as	propagating	more	of	the	enemy.	The	Bosnian	
case	section	of	this	article	discusses	this	concept	in	more	detail.


Mass	 rape	 campaigns	 may	 be	 undertaken	 with	 the	 express	 purpose	
of	 impregnating	 women	 and	 forcing	 them	 to	 bear	 children.	Through	 the	
implementation	of	policies	of	forced	impregnation	or	forced	maternity,	rape	
serves	not	merely	to	torture	or	degrade,	but	also	to	“occupy	the	womb”	of	
the	 women	 in	 question.11	The	 paramount	 assumption	 underpinning	 these	
policies	is	that	identity	is	biologically	and	paternally	given.	Policies	of	forced	
impregnation	and	forced	maternity	are	generally	perpetrated	to	ensure	that	
the	women	of	the	adversarial	ethnic	group	will	give	birth	to	their	“enemies’	
children.”	The	women,	in	other	words,	serve	as	vessels	that	impart	paternal	
identity.	 If	 the	 intent	 of	 a	 policy	 is	 to	 actually	 subjugate	 women	 to	 gang	
rape,	 impregnate	 them,	 and	 force	 them	 to	 bring	 the	 pregnancy	 to	 term,	
then	rape	is	not	being	used	for	“ethnic	cleansing”	or	“genocide.”	Policies	of	
mass	rape	designed	to	humiliate	and	degrade	a	population	to	such	an	extent	
that	people	 leave	en masse,	 thereby	advancing	 the	goal	of	ethnic	cleans-
ing,	must	be	distinguished	 from	rape	with	 the	 intent	of	 forcing	women	to	
bear	children.	One	cannot	view	these	policies	in	the	same	way:	to	do	so	is	
tantamount	to	accepting	the	view	of	identity	that	rapists	perpetuate—that	it	
is	paternally	derived—and	to	denying	the	cultural	and	genetic	connection	
between	mother	and	child.12	


Both	types	of	rape	campaigns,	however,	often	produce	the	same	result:	
thousands	of	children	born	of	rape	during	wartime	or	in	the	war’s	aftermath.	
These	war	babies	represent	the	complexities	of	identity	politics	in	a	number	of	
ways.	First,	the	way	their	families,	societies,	and	governments	perceive	them	
reveals	 the	malleability	of	 identity.	Second,	 these	perceptions	both	 reflect	
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these	children	are	marginalized.


and	perpetuate	myths	about	the	sources	from	which	identity	derives.	Third,	
these	children	show	the	devastating	effect	that	myths	about	the	construction	
of	identity	can	have	on	human	rights.	


During	wartime,	questions	of	identity	become	outlined	in	sharp	relief.	
Under	conditions	of	 threat,	persecuted	groups,	or	 any	 social	 group,	have	
a	heightened	sense	of	self.	These	groups	will	draw	together,	become	more	
cohesive,	and	validate	their	identity.13	The	source	of	cohesion	and	disintegra-
tion	 in	any	societal	group	derives	 from	sentiment,	and	discourse	provides	
an	extremely	powerful	way	to	manipulate	and	construct	sentiment.14	As	we	
construct	our	enemies—or	our	“others”—our	ethnicities,	races,	citizenships,	
and	religions	all	become	tools	of	exclusion.	One	important	way	these	senti-
ments	are	experienced	is	through	children	of	“mixed	heritage”	who	result	
from	rape	during	wartime.15	


One	 aspect	 of	 the	 challenge	 posed	 by	 children	 born	 of	 rape	 during	
wartime	is	that	they	embody	both	self	and	other.	Their	families	and	society	
are	unable	to	disentangle	them	from	the	circumstances	of	their	conception.	
As	 a	 consequence,	 these	 children	 are	 brought	 into	 the	 world	 under	 very	
difficult	circumstances	and	with	uncertain	status.	Identity	revolves	necessar-
ily	around	difference	and	is	understood	only	through	contrast.	War	babies	
become	a	prism	for	these	differences.	Though	technically	a	combination	of	
the	self-identity	as	well	as	“the	other,”	the	way	they	are	perceived	does	not	
always	reflect	that	reality.	Instead,	these	children	are	often	viewed	purely	as	
“the	other,”	despite	their	birth	mothers’	identities	and	despite	the	fact	that	
members	of	their	mothers’	ethnic	groups	usually	raise	them.


Once	born,	the	identity	of	the	war	babies	is	inextricably	linked	to	their	
rapist	 fathers.	This	 link	 exists	 even	 if	 the	 paternal	 identity	 is	 completely	
unknown,	 which	 is	 usually	 the	 case	 because	 either	 the	 survivor	 did	 not	
know	the	rapist	or	because	so	many	men	raped	the	mother	that	establishing	
paternity	without	genetic	testing	is	impossible.	The	child’s	identity	is	tied	to	
the	father,	even	if	 the	child	never	meets	 the	father,	and	even	if	 the	child’s	
mother	cares	for	and	raises	the	child.	This	is	a	very	powerful	message	about	
identity—how	it	is	perceived,	constructed,	and	imagined.	The	father’s	ethnic	
identity	and	the	shame	surrounding	the	conception	are	the	only	factors	that	
matter.	This	 link	also	 illuminates	an	assumption	about	gender	 relations	 in	
societies	where	policies	of	mass	rape,	forced	impregnation,	and	forced	ma-
ternity	take	place:	the	act	of	sexual	violation	that	took	place	at	conception	
renders	meaningless	 the	women’s	contributions	 to	 their	children’s	 identity	
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soldiers.”	See	SuSan r. grayZel, WOMen’S IdentItIeS at War	96	 (1999).	See also	Susan	R.	
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and	upbringing.	In	essence,	the	acts	of	violence	that	culminated	in	concep-
tion	negate	the	lifelong	responsibilities	of	raising	a	child.	This	degrades	both	
the	experiences	of	women	and	the	legacies	of	the	violence,	the	war	babies.	
It	 also	gives	 rise	 to	egregious	 infringements	on	 the	human	 rights	of	 these	
children	from	birth	throughout	their	entire	lives.


The	children	born	of	 rape	 in	Bosnia	are	called	 “a	generation	of	 chil-
dren	of	hate.”16	In	Kosovo,	they	are	known	as	the	“children	of	shame.”17	In	
Rwanda,	they	are	called	“children	of	bad	memories,”18	“children	of	hate,”	
and	“unwanted	children.”19	In	the	context	of	the	Vietnam	war,	children	born	
to	men	of	US	origin	also	faced	discrimination.	These	children	were	known	
as	“children	of	the	dust,”	a	Vietnamese	expression	referring	to	the	poorest	of	
the	poor.20	In	the	aftermath	of	the	large-scale	rapes	by	government	forces	in	
Sudan	in	Darfur,	mothers	call	children	born	to	ethnic	Africans	“janjaweed,”	
which	is	the	name	given	to	the	government-backed	militias	who	participate	
in	the	atrocities,	or	“devils	on	horseback”	as	it	translates	in	English.21	These	
are	 just	 some	 examples,	 all	 of	 which	 reveal	 a	 disturbing	 stigma	 attached	
to	these	children,	even	though	they	themselves	obviously	are	not	the	ones	
who	have	the	bad	memories	or	the	ones	who	hate.	Yet,	their	identities	are	
constructed	in	a	way	that	remains	connected	to	their	fathers,	even	if	paternal	
identity	is	unknown.22


In	war’s	aftermath,	governments	have	an	opportunity	 to	 transform	 the	
perception	 of	 the	 identities	 of	 the	 children	 born	 of	 rape	 during	 wartime.	
Depending	on	the	needs	of	a	population	and	the	perceptions	of	the	enemy,	
there	 are	 important	 distinctions	 in	 the	 perceptions	 of	 children	 conceived	
during	wartime.	For	example,	the	rape	of	French	women	by	invading	Ger-
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man	 soldiers	 in	 the	 First	World	War	 prompted	 national	 debate	 regarding	
the	 legalization	of	abortion,	 so	as	 to	prevent	 the	birth	of	 “children	of	 the	
barbarian.”23	 In	 contrast,	 children	born	of	 rape	 in	Bosnia	 and	 in	Rwanda	
were	not	allowed	to	be	adopted	overseas	because	they	were	viewed	as	a	
critical	means	of	repopulating	their	respective	countries.24	


In	 summary,	 embedded	 in	 rape	 policies	 are	 important	 assumptions	
about	identity.	In	cases	of	mass	rape,	which	are	employed	as	a	mechanism	
of	torture	designed	to	bring	about	a	mass	exodus	to	a	geographic	region	or	
as	a	prelude	to	death	that	culminates	in	genocide,	the	identity	assumptions	
underpinning	these	policies	emanate	from	both	ethnicity	and	gender	roles.	
In	cases	in	which	the	goal	is	forced	impregnation	or	forced	maternity,	it	is	
inappropriate	to	describe	these	policies	as	genocide	or	ethnic	cleansing.	To	
do	so	is	to	adopt	the	rationale	of	the	perpetrators—that	identity	is	paternally	
given.	This	rationale	assumes	that	biology	matters	more	than	culture	in	de-
termining	identity	because	the	father	biologically	passes	on	his	identity.	In	
other	words,	in	constructing	identity,	the	maternal	contributions,	both	genetic	
and	 cultural,	 are	 marginal.	 Labeling	 these	 children	 at	 birth	 as	 genocidal	
orphans,	children	of	hate,	or	little	killers	reflects	this	construction,25	and	the	
discursive	practices	of	the	media	perpetuate	this	practice.26	


The	perceptions	of	children	born	of	wartime	rape	reflect	and	propagate	
myths	about	 identity.	Governments	play	a	 large	role	 in	constructing	 those	
identities,	especially	through	the	implementation	of	policies	of	sexual	vio-
lence	and	policies	regarding	the	fate	of	the	war	babies	during	post-conflict	
reconstruction.	Next	 this	article	offers	 two	illustrative	case	studies:	Bosnia	
and	Rwanda.	


III. BoSNIA: EARLY 1990S


The	implosion	of	the	Soviet	Union	at	the	end	of	the	1980s	and	the	beginning	
of	the	early	1990s	provided	for	dramatic	changes	throughout	the	region.	The	
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end	of	Soviet	dominance	in	Eastern	Europe	brought	the	future	of	Yugoslavia	
into	question.	In	July	1991,	declarations	of	independence	by	Slovenia	and	
Croatia	led	to	a	war	between	Croatia	and	Yugoslavia	and,	to	a	lesser	extent,	
between	Yugoslavia	and	Slovenia.	They	reached	a	 tenuous	peace	by	early	
1992.	Not	long	thereafter,	however,	Bosnia-Herzegovina	declared	indepen-
dence.	Civil	war	among	Serbians,	Croats,	and	Muslims	in	Bosnia	broke	out	
and	lasted	for	several	years.	Innumerable	atrocities	occurred	during	the	war,	
which	ultimately	took	approximately	100,000	lives,	displaced	two	million	
people,	and	resulted	in	the	rape	of	tens	of	thousands	of	women	and	girls.	
No	place	was	safe—in	the	UN	safe	haven	of	Srebrenica	more	than	8,000	
men	and	boys	were	 killed.27	No	one	will	 ever	 know	an	exact	death	 toll;	
mass	graves	continue	to	be	uncovered	and	many	of	the	missing	have	never	
been	found.28


One	important	characteristic	of	the	war	in	Bosnia	was	the	sexual	vio-
lence	committed	by	the	Serbian	militias	principally	against	Bosnian	Muslim	
women.29	Torture	camps,	in	which	men	and	women	were	segregated,	were	
set	up	around	 the	country.	Men	were	subjected	 to	beatings,	cannibalism,	
castrations,	and	other	extreme	forms	of	torture,	frequently	until	death.	Women	
were	repeatedly	gang	raped,	sometimes	by	more	than	forty	men	in	one	day,	
for	 months	 until	 impregnated.30	 Some	 camps	 served	 exclusively	 as	 rape	
camps,	such	as	the	one	at	Foca,	where	the	Serbian	policies	of	mass	rape,	
forced	impregnation,	and	forced	maternity	were	implemented.31	


Serbian	authorities	dictated	the	strategy	of	mass	rape	and	forced	impreg-
nation.	Throughout	Bosnia-Herzegovina,	 the	camps	were	set	up	 in	nearly	
identical	 ways—they	 even	 had	 the	 same	 layout	 and	 patterns	 of	 rape.	 In	
addition,	 the	 rapes	occurred	 simultaneously	 in	noncontiguous	 sections	of	
Bosnia.32	Rasema,	one	survivor	who	identified	her	neighbor	as	one	of	 the	
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three	men	who	raped	her,	reported:	“I	said,	‘Sasha,	remember	your	mother.	
Remember	your	sister.	Don’t	do	it.’	He	said,	‘I	must.	If	I	do	not	they	will	hurt	
me.	Because	 they	have	ordered	me	 to.’”33	 Irma	Oosterman,	a	member	of	
the	prosecution	investigation	team,	testified	against	Serbian	leader	Radovan	
Karadzic	and	General	Ratko	Mladic	in	July	1996.	“The	soldiers	 told	often	
that	they	were	forced	to	do	it.	They	did	not	say	who	forced	them	to	do	it,	but	
they	were	ordered	do	it.”	Her	testimony	continued,	“They	wanted	to	make	
Serb	or	Chetnik	babies.	The	pattern	was,	yes,	all	over	the	same.”34


Survivors’	accounts	provide	additional	evidence	that	forced	impregna-
tion	and	maternity	were	goals	of	the	Serbian	authorities.	Narratives	told	by	
hundreds	of	women	held	at	camps	around	Bosnia	suggest	that	women	were	
raped	repeatedly	and,	once	impregnated,	held	until	abortion	was	no	longer	
an	option.	In	the	words	of	one	survivor	of	the	Doboj	camp:


They	said	that	each	woman	had	to	serve	at	least	ten	men	a	day.	.	.	.	God,	what	
horrible	 things	 they	did.	They	 just	came	 in	and	humiliated	us,	 raped	us,	and	
later	they	told	you,	“Come	on	now,	if	you	could	have	Ustasha	babies,	then	you	
can	have	a	Chetnik	baby,	too.”	.	.	.	Women	who	got	pregnant,	they	had	to	stay	
there	for	seven	or	eight	months	so	they	could	give	birth	to	a	Serbian	kid.	They	
had	their	gynecologists	there	to	examine	the	women.	The	pregnant	ones	were	
separated	 off	 from	 us	 and	 had	 special	 privileges;	 they	 got	 meals,	 they	 were	
better	off,	 they	were	protected.	Only	when	a	woman’s	 in	her	seventh	month,	
when	she	can’t	do	anything	about	 it	anymore,	 then	she’s	 released.	Then	 they	
usually	take	these	women	to	Serbia.	.	.	.	They	beat	the	women	who	didn’t	get	
pregnant,	especially	the	younger	women;	they	were	supposed	to	confess	what	
contraceptives	they	were	using.35


Many	survivors	repeat	accounts	such	as	these.	One	survivor	of	a	rape	camp	
at	Kalinovik,	where	about	100	women	were	held	and	gang-raped,	recounted	
that	 the	 rapists	 continually	 told	 the	 women,	 “You	 are	 going	 to	 have	 our	
children—you	are	going	 to	have	our	 little	Chetniks,”	and	 that	 the	women	
who	became	pregnant	were	left	alone.36
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dreadful	sexual	violations	witnessed	in	the	war.	


	 41.	 Women	who	survive	these	horrendous	experiences	have	undergone	egregious	human	
rights	violations.	The	children	born	of	 these	experiences	are,	of	course,	 innocent.	Yet	
because	they	represent,	or	stand	in	for,	the	perpetrators	of	the	crime	to	their	mothers,	
they	are	frequently	punished	in	terrible	and	unjust	ways.


	 42.	 See	Weitsman,	Children Born of War, supra	note	5;	Carpenter,	Surfacing Children,	supra	
note	5,	at	458,	quoted in	Beverly allen, rape Warfare: the hIdden genOCIde In BOSnIa-herZegOvIna 
and CrOatIa	99	(1996)	(explaining	that	many	women	“attempt	to	kill	their	babies	at	birth	
in	a	reaction	that,	speaking	strictly	in	terms	of	 the	mother’s	psychological	well-being,	
might	even	be	considered	healthy”).	


Thus	women	were	detained	and	forced	to	endure	repeated	gang	rapes	
intended	to	impregnate	them	and	were	repeatedly	told	that	they	were	being	
raped	in	order	to	“plant	the	seed	of	Serbs	in	Bosnia,”	to	give	birth	to	little	
“Chetniks,”	to	deliver	a	Serbian	baby,	and	so	forth.37	The	soldiers	who	par-
ticipated	in	these	rapes	told	their	victims	time	and	again	that	they	would	be	
denied	abortion	and	detained	until	termination	of	the	pregnancy	was	out	of	
the	question.38	The	soldiers	said	that	they	were	implementing	these	policies	
of	 forced	 impregnation	 and	 maternity	 per	 their	 superiors’	 orders.39	 Given	
that	the	Serbian	militias	had	undertaken	such	a	plan,	the	next	question	is,	
on	what	assumptions	about	identity	were	they	operating?


Above	all,	to	promote	a	policy	of	forced	impregnation	and	maternity,	the	
Serbian	militias	had	to	assume	that	biology	was	paramount	in	shaping	the	
identity	of	a	child.	They	had	to	further	assume	that	paternal	identity	would	
be	the	overriding	force	in	the	newly	created	life.	In	other	words,	a	woman	
had	a	passive	 role	 in	 transmitting	 identity,	 even	 though	 the	offspring	was	
genetically	50	percent	hers	and,	if	raised	by	her,	culturally	100	percent	hers.	
What	 is	 interesting	 is	 that	even	 if	biology	 is	privileged	 in	 this	conception	
of	 identity,	 a	 socially	constructed	 idea	of	biology	 is	what	prevails.	This	 is	
especially	noteworthy	in	the	Bosnian	case,	considering	the	minimal	racial	
or	biological	differences	between	the	Bosnian	Muslims	and	Serbians:	both	
were	Slavs.40


The	identity	politics	surrounding	the	birth	of	war	babies	born	to	Bosnian	
Muslim	women	culminated	in	grievous	infringements	on	the	human	rights	
of	 both	 the	 children	 and	 the	mothers—human	 rights	 that	 are	 very	 nearly	
impossible	to	reconcile.41	The	high	rates	of	infanticide	and	the	acceptance	of	
these	incidents	as	natural	reflect	the	ways	in	which	the	rights	of	these	children	
are	severely	undermined.42	Further,	as	discussed	earlier,	the	language	used	
to	describe	and	label	these	children	is	extremely	derogatory.	All	the	labels	
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connect	the	children	to	their	rapist	fathers,	a	legacy	they	can	never	escape.	
The	Bosnian	government’s	refusal	to	allow	these	war	babies	to	be	adopted	
abroad	makes	escaping	from	the	stigma	of	their	birth	impossible.	


IV. RWANdA: 1994


In	 100	 days,	 the	Tutsi	 population	 of	 Rwanda	 was	 decimated—nearly	 75	
percent	 was	 killed.	The	 total	 number	 of	 people	 who	 died	 is	 estimated	 at	
about	800,000.43	The	bloodbath	that	characterized	Rwanda	between	April	
and	July	1994	is	nearly	impossible	to	comprehend.	Even	more	chilling	is	the	
manner	in	which	the	deaths	were	perpetrated.	Neighbors	killed	neighbors	
with	machetes,	knives,	and	any	other	readily	available	weapon.	There	was	
no	refuge—children	brought	to	their	neighbors’	houses	for	protection	were	
killed	by	their	protectors.	Churches,	hospitals,	and	schools	were	appropri-
ated	 as	 slaughterhouses.	 Tutsis	 attempting	 to	 escape	 were	 hunted	 down	
relentlessly	and	killed.44


Egregious	atrocities	took	place	during	the	Rwandan	war.	The	Hutu	gov-
ernment	campaigned	day	and	night	for	violence	against	Tutsi	men,	women,	
and	children.	 In	 the	words	of	one	survivor:	“All	 the	day	this	was	the	only	
thing	 the	 radio	 played.	What	 you	 heard	 on	 the	 radio,	 you	 never	 think	 it	
could	be	wrong.	They	told	you,	‘Kill,	kill,	kill!	The	enemy	must	die!	Babies!	
Don’t	spare	the	elders.	Don’t	loot	before,	kill	first.’”45	


The	Rwandan	genocide	contained	an	important	gender	component.	Much	
of	the	propaganda	leading	up	to	the	killing	was	directed	at	Tutsi	women.46	
For	years	leading	up	to	the	genocide,	newspapers	and	radio	stations	gradu-
ally	 escalated	 the	 messages,	 thus	 increasing	 the	 hostility	 between	 Hutus	
and	Tutsis.	In	March	1992,	the	government’s	radio	station,	Radio	Rwanda,	
warned	of	an	impending	attack	on	Hutu	leaders	in	Bugesera	by	Tutsis.	This	
was	a	 false	 report	designed	 to	 spark	massacres	of	Tutsis.	The	propaganda	
only	escalated.	Newspapers	contained	cartoons	designed	to	underscore	the	
messages	of	hate	and	violence	that	the	government	tried	to	foment.	Hutus	
throughout	Rwanda	picked	up	and	repeated	this	language.47
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currently	underway	at	the	International	Criminal	Tribunal	Rwanda.	The	case	minutes	of	
her	trial	are	available at	http://www.ictr.org.	


The	propaganda	targeted	Tutsi	women	in	particular,	especially	in	regards	
to	their	supposed	promiscuity	and	their	feelings	of	superiority	toward	Hutu	
men,	who	were	considered	unattractive	and	lower	class.	Radio	broadcasts	
repeatedly	 told	 Hutus	 to	 be	 wary	 of	 Tutsi	 women,	 who	 were	 agents	 of	
their	brothers,	fathers,	and	sons.	The	propaganda	depicted	Tutsi	women	as	
seductress	spies,	who	believed	they	were	far	too	good	for	Hutu	men.48	As	
a	 consequence,	much	of	 the	 violence	was	directed	at	women.	One	Tutsi	
woman,	who	was	taken	by	the	Interahamwe	(Hutu	militias)	to	observe	the	
mass	slaughter	and	be	the	lone	survivor	to	tell	the	tale	to	God	of	the	Tutsis’	
demise,	saw	innumerable	atrocities,	particularly	committed	against	women’s	
bodies.	She	witnessed	the	spearing	of	a	baby	as	it	emerged	from	its	mother’s	
body,	a	multitude	of	rapes	with	foreign	objects,	such	as	machetes	and	spears,	
and	the	burning	of	women’s	pubic	hair	afterwards.49	Pregnant	women	were	
sliced	open	and	the	fetuses	removed	from	their	bodies.50


Mass	rape	was	a	critical	part	of	the	Rwandan	genocide.	It	is	estimated	
that	90	percent	of	Tutsi	women	and	girls	who	survived	the	genocide	were	
sexually	 molested	 in	 some	 manner,	 principally	 and	 systematically	 by	 the	
Interahamwe.51	According	 to	 one	 study,	 Butare	 province	 alone	 has	 more	
than	 30,000	 rape	 survivors.52	 Frequently,	 rape	 was	 merely	 a	 prelude	 to	
death.	Some	of	the	women	were	penetrated	with	tools	of	all	sorts—spears,	
gun	barrels,	bottles,	or	the	stamens	of	banana	trees.	Women’s	sexual	organs	
were	 mutilated	 with	 machetes,	 boiling	 water,	 and	 acid,	 and	 their	 breasts	
were	cut	off.53


Pauline	Nyiramasuhuko,	the	National	Minister	of	Family	and	Women’s	
Affairs,	was	sent	to	her	hometown	to	quell	Butare’s	revolt	against	the	geno-
cide	campaign.	While	rounding	up	the	women	for	slaughter,	Nyiramasuhuko	
commanded	 the	 militias	 to	 be	 sure	 they	 raped	 the	 women	 before	 killing	
them.54	She	also	used	rape	to	reward	the	soldiers	for	their	killings,	urging	them	
on	time	after	 time.55	According	to	witnesses,	Nyiramasuhuko’s	commands	
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generated	collective	sadism	in	Butare.	One	woman	survivor,	 for	example,	
was	taken	as	a	sex	slave	by	her	neighbors,	who	tortured	her	nightly	under	
the	 conditions	 that	 prevailed	 during	 Nyiramasuhuko’s	 supervision.	 This	
survivor	“remembered	two	things	most	of	all:	the	stamens	from	the	banana	
trees	 they	used	 to	violate	her,	 leaving	her	body	mutilated,	 and	 the	 single	
sentence	one	of	the	men	used:	‘We’re	going	to	kill	all	the	Tutsis,	and	one	day	
Hutu	children	will	have	to	ask	what	did	a	Tutsi	child	look	like.’”56	As	in	the	
former	Yugoslavia,	women	were	often	held	in	separate	quarters,	beaten,	and	
repeatedly	gang-raped	for	days	on	end.	The	Hutu	militias	took	some	women	
as	sexual	slaves	and	held	them	for	years.	This	situation	made	Rwanda	home	
to	something	more	 than	genocide.	The	 torture	and	mass	 rape	 that	were	a	
part	of	the	atrocities	went	beyond	mere	instrumental	killing.	It	also	meant	
that	new	children	came	into	the	world	in	the	wake	of	the	disaster—possibly	
more	than	10,000	babies	were	born	as	a	consequence	of	these	rapes.57	


The	 systematic	 rape	 that	 took	 place	 during	 the	 widespread	 killing	 in	
Rwanda	was	undertaken	with	the	express	purpose	of	degrading,	humiliating,	
punishing,	and	torturing	Tutsi	women.	For	example,	Jean	Paul	Akayesu,	the	
bourgmestre	of	Taba	commune,	Prefecture	of	Gitarama,	was	found	respon-
sible	for	the	multiple	rapes	of	over	thirty	women	that	took	place	under	his	
auspices.	He	also	had	degraded	numerous	women	by	forcing	them	to	undress	
and	engage	in	humiliating	activities	while	naked	in	public.58	


Jean	de	Dieu	Kamuhanda,	who	held	 the	office	of	Minister	 of	Higher	
Education	and	Scientific	Research	in	the	Interim	Government,	was	respon-
sible	for	representing	government	policy	in	regard	to	post-secondary	school	
education	and	scientific	research.	During	the	genocide,	he	supervised	kill-
ings	during	 the	month	of	April	 and	personally	 led	attacks	of	 soldiers	 and	
Interahamwe	against	Tutsi	refugees	in	Kigali-Rural	prefecture,	at	the	Parish	
Church	and	adjoining	school	in	Gikomero,	where	several	thousand	people	
were	killed.	During	the	attack	on	the	school	in	Gikomero,	the	militia	selected	
women	from	among	the	refugees,	carried	them	away,	and	raped	them	before	
killing	them.59	During	the	criminal	tribunal	proceedings,	Witness	GAG	testi-
fied	 that	during	 the	shooting	she	 ran	 towards	 the	classrooms	because	her	
four-year-old	child	was	there.	She	hid	there	with	four	other	women,	while	
others	escaped	outside	the	classroom.	


From	behind	the	blackboard,	she	was	able	to	see	the	killings	from	the	side,	and	
she	 saw	 the	 killers	 standing	 at	 the	 classrooms	 doors	 slashing	 people	 as	 they	
ran	out.	The	attackers	put	beautiful	girls	aside	and	she	heard	the	girls	cry	out	
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later.	The	attackers	specifically	told	them	“we	are	going	to	rape	you	and	taste	
Tutsi	women,”	to	which	the	girls	replied	“instead	of	raping	us,	it	is	better	that	
you	kill	us	once	and	for	all.”	In	cross-examination,	the	Witness	explained	that	
despite	a	lot	of	noise	in	the	area	she	was	able	to	hear	people	praying	as	they	
fled	and	even	what	the	girls	said.	The	attackers	were	dressed	in	either	military	
or	 Interahamwe	uniforms,	with	rags	on	their	heads	like	savages.	Mostly	Tutsis	
were	being	attacked.	The	attackers	 found	 the	Witness,	her	child	and	 the	 four	
women.	One	of	the	attackers	told	her	to	give	him	her	watch	and	money,	while	
three	girls	were	ordered	 to	 the	side	 to	 join	 the	other	pretty	girls.	The	Witness	
explained	 that	 the	 attacker	 asked	 to	 see	her	 ID	and	 then	 told	her	 to	 show	 it	
to	the	other	men.	The	other	men	looked	at	it	and	said	that	the	she	was	going	
to	die.	They	slashed	her	breast	and	her	head	until	 she	was	unconscious.	She	
awakened	at	5:00pm	outside	the	classroom	on	top	of	dead	bodies.60	


In	another	account,	Witness	GEP	asserted	that	during	a	different	massacre	
supervised	by	Kamuhanda,	about	twenty	girls	were	selected	and	led	away	
in	a	vehicle	while	the	killings	continued.	The	witness	said	that	Kamuhanda	
left	after	the	departure	of	the	girls.	The	witness	later	learned	that	the	women	
and	girls	were	taken	to	a	camp	where	the	attackers	raped	and	killed	all	but	
one	of	them.61	


Assailants	sometimes	mutilated	women	in	the	course	of	a	rape	or	before	killing	
them.	They	cut	off	breasts,	punctured	the	vagina	with	spears,	arrows,	or	pointed	
sticks,	or	cut	off	or	disfigured	body	parts	that	looked	particularly	“Tutsi,”	such	as	
long	fingers	or	thin	noses.	They	also	humiliated	the	women.	One	witness	from	
Musambira	commune	was	taken	with	some	200	other	women	after	a	massacre.	
They	were	 all	 forced	 to	bury	 their	 husbands	 and	 then	 to	walk	 “naked	 like	 a	
group	of	 cattle”	 some	 ten	miles	 to	Kabgayi.	 .	 .	 .	When	 the	group	 stopped	at	
nightfall,	some	of	the	women	were	raped	repeatedly.62


Both	gender	and	ethnicity	played	a	key	role	 in	 the	mass	rape	of	Tutsi	
women.	In	the	interviews	that	followed	the	genocide,	most	of	the	survivors	
described	how	their	assailants	 remarked	on	 their	ethnicity	before,	during,	
or	after	the	rape.	The	remarks	included:	“We	want	to	see	how	sweet	Tutsi	
women	are,”	“You	Tutsi	women	 think	 that	you	are	 too	good	 for	us,”	“We	
want	to	see	if	a	Tutsi	woman	is	like	a	Hutu	woman,”	“If	there	were	peace,	
you	would	never	accept	me,”	 “You	Tutsi	 girls	 are	 too	proud.”63	One	 rape	
survivor	 described	 how,	 after	 being	 raped,	 her	 assailant	 said,	 “Now	 the	
Hutu	have	won.	You	Tutsi,	we	are	going	to	exterminate	you.”	He	then	took	
her	 inside,	put	her	on	a	bed,	and	held	one	 leg	open,	while	another	held	
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schools	of	thought	regarding	the	significance	of	the	distinction	between	the	Hutu	and	
Tutsi.	The	first	highlights	the	difference	in	the	two	groups;	the	second	emphasizes	the	
sameness	between	them.	For	the	first,	proponents	argue	that	the	two	identity	groups	have	
different	physical	characteristics	(e.g.,	height)	and	different	blood	factors	(e.g.,	sickle	cell	
trait),	different	cultural	memories,	and/or	different	historical	origins.	The	school	of	thought	
arguing	that	the	Hutu/Tutsi	distinction	is	insignificant	asserts	that	the	difference	between	
the	two	groups	is	principally	economic	and	cultural,	but	not	genetic,	particularly	as	the	
two	groups	have	integrated,	intermarried,	and	cohabitated.	In	fact,	all	of	the	major	clans	
in	Rwanda	include	Hutu	and	Tutsi	(and	Twa).	This	perspective	holds	that	the	difference	
between	Hutu	and	Tutsi	stems	principally	from	social	selection	and	privilege,	endowed	
on	the	Tutsis	by	the	Belgian	colonizers	in	the	colonial	and	pre-colonial	era.	This	school	
of	 thinking	about	 identity	emphasizes	 the	 role	of	colonization	 in	constructing	 the	 rift	
between	Hutu	and	Tutsi.	During	colonization,	the	Hutu/Tutsi	difference	became	racial-
ized;	Tutsis	were	constructed	as	nonindigneous,	Hutus	as	 indigenous	 to	Rwanda.	See	
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her	other	 leg.	“He	called	everyone	who	was	outside	and	said,	 ‘you	come	
and	see	how	Tutsikazi	are	on	the	inside.’	Then	he	cut	out	the	inside	of	my	
vagina.	He	took	the	flesh	outside,	took	a	small	stick	and	put	what	he	had	
cut	on	the	top.	He	stuck	the	stick	in	the	ground	outside	the	door	and	was	
shouting,	 ‘Everyone	who	comes	past	here	will	 see	how	Tutsikazi	 look.’”64	
One	Rwandan	aide	worker,	responding	to	a	question	about	the	reasons	for	
the	mass	rape,	said,	“Hutu	men	wanted	to	know	Tutsi	women,	to	have	sex	
with	them.	Tutsi	women	were	supposed	to	be	special	sexually.”65	


The	identity	politics	underpinning	the	mass	rape	in	Rwanda	derived	from	
two	principal	sources:	the	view	of	Tutsi	women	as	sexual	objects	requiring	
subjugation	and	the	patriarchal	structure	of	society.66	Many	of	the	rape	sur-
vivors	from	the	Rwandan	genocide	were	held	as	sexual	slaves—sometimes	
collectively,	sometimes	as	the	private	property	of	one	individual.	Some	were	
held	for	days,	others	for	years.	The	violence	directed	against	these	women	
was	stunning.	As	one	journalist	said,	“Tutsi	women	were	made	for	sexuality	
and	beauty,	for	royal	courts.	That’s	how	we	were	educated.	People	from	the	
north	.	.	.	wanted	to	take	Tutsi	as	mistresses	because	they	were	forbidden	to	
have	them.”67	The	patriarchal	structure	of	society	also	was	critical	in	allow-
ing	policies	of	mass	 rape	 to	prevail.	Women	were	 largely	 the	dependents	
of	male	 relatives,	and	 life	centered	on	 their	 roles	as	wives	and	bearers	of	
children.	Prior	to	the	genocide,	women	were	most	valued	for	the	number	of	
children	they	could	produce,	that	number	(6.2	per	woman)	was	one	of	the	
highest	in	the	world	in	the	pre-1994	era.68	Once	rendered	unmarriageable	
by	sexual	violation,	these	women’s	societal	value	became	marginal.	
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The	 Rwandan	 government	 utilized	 rape	 as	 a	 tool	 in	 its	 campaign	 of	
hatred	against	the	Tutsis.69	Instead	of	using	rape	as	a	mechanism	to	propa-
gate	more	Hutus,	 it	 used	 rape	as	 a	mechanism	 to	 try	 to	 take	 life.	Nearly	
70	percent	of	 the	women	 raped	contracted	HIV.	Rwandan	President	Paul	
Kagame	said,	 “We	knew	 that	 the	government	was	bringing	AIDS	patients	
out	of	 the	hospitals	specifically	 to	 form	battalions	of	 rapists.”70	This	differ-
entiates	the	mass	rape	in	Rwanda	from	that	in	Serbia.	In	Rwanda,	rape	was	
a	tool	used	to	destroy	Tutsi	women;	it	was	not	undertaken	with	the	express	
purpose	of	 impregnating	 them.	Despite	 the	 intended	purpose	of	 the	mass	
rape	campaigns,	a	huge	number	of	children	were	born	as	a	consequence.	
One	estimate	puts	the	number	at	as	many	as	10,000	babies	considering	that	
some	women	held	as	sexual	slaves	bore	more	than	one.71


As	in	Bosnia,	the	children	born	of	rape	in	Rwanda	have	suffered	egregious	
violations	of	 their	human	rights.	They	are	stigmatized,	 labeled	“unwanted	
children,”	“children	of	bad	memories,”	“children	of	hate,”	“genocidal	chil-
dren,”—all	 names	 that	 reflect	 their	 identity	 as	 inextricably	 linked	 to	 their	
fathers.72	Many	of	the	children	were	given	names,	such	as	“little	killers,”	“child	
of	hate,”	“the	intruder,”	“I	am	at	a	loss,”	and	so	forth.73	The	stigma	attached	
to	these	babies	from	birth	has	resulted	in	large-scale	abuses	of	their	human	
rights.	Infanticide	rates	were	extremely	high,	and	many	mothers	abandoned	
their	children	at	birth	or	neglected	them	after	birth,	allowing	them	to	die.74	
For	those	women	who	are	raising	their	children,	their	anger	and	resentment	
give	rise	to	abuse.75	As	these	children	grow	up	and	become	aware	of	the	fact	
that	 their	 fathers	were	rapists	whose	identities	are	 impossible	 to	establish,	
life	becomes	even	more	difficult.	In	the	words	of	one	rape	victim:	“When	
people	kill	your	family	and	then	rape	you,	you	cannot	love	the	child.”76


V. coNcLUSIoN


How	identity	is	constructed	has	enormous	bearing	on	the	policies	of	sexual	
reproduction	and	violation	during	wartime.	In	cases	in	which	identity	derives	
from	both	maternal	and	paternal	lines,	sexual	reproduction	of	the	enemy	will	
be	prohibited.	When	identity	is	paternally	given,	and	women	are	represented	
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as	passive	bystanders	in	imparting	identity,	policies	of	forced	impregnation	
and	maternity	may	result	during	wartime.	Rape	campaigns	derive	their	co-
ercive	power	from	the	view	of	women	in	relationship	to	men,	their	status	as	
married	or	marriageable,	virgin	or	defiled,	as	well	as	from	the	belief	that	the	
crime	lies	in	being	the	victim	rather	than	the	perpetrator.	The	cases	of	Bosnia	
and	Rwanda	offer	similarities	and	differences	in	the	way	in	which	identity	
politics	played	out.	The	differences	emanated	 from	 the	motivations	of	 the	
governments.	For	the	Serbian	militias,	the	desire	to	degrade,	humiliate,	and	
impregnate	Bosnian	Muslim	women	with	“little	Chetniks”	was	paramount.	
In	Rwanda,	the	Hutus	sought	to	degrade,	humiliate,	torture,	and	destroy	the	
Tutsi	women.	Different	constructs	of	identity	culminated	in	different	policy	
intentions.	


The	children	born	in	the	aftermath	of	these	mass	rape	campaigns	also	
reflect	 important	 assumptions	 about	 identity.	 Because	 their	 identities	 are	
inextricably	linked	to	their	fathers	and	because	of	the	circumstances	of	their	
conception,	they	become	subject	to	gross	violations	of	their	human	rights.	
As	these	children	become	adults,	it	is	more	essential	than	ever	to	come	to	a	
better	understanding	of	the	identity	politics	that	surround	their	existence.
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Editorial Note-Transitional Justice
Globalized


Ruti Teitel∗


Interest in transitional justice has surged in legal scholarship, in the human rights
field generally and most notably in the domain of politics. ‘Transitional justice’ is
an expression I coined in 1991 at the time of the Soviet collapse and on the heels of
the late 1980’s Latin American transitions to democracy. In proposing this termi-
nology, my aim was to account for the self-conscious construction of a distinctive
conception of justice associated with periods of radical political change following
past oppressive rule. Today we see that an entire field of inquiry, analysis and prac-
tice has ensued that reflects scholarly interest; the launching of this journal, the
publication of books in a wide variety of related areas such as rule of law and post-
conflict studies, international centers and research institutes dedicated to work in
this area, interest groups, conferences, domains, web sites, etc. One cannot help but
be struck by the humanist breadth of the field, ranging from concerns in law and
jurisprudence, to ethics and economics, psychology, criminology and theology.


Moreover, these scholarly and practice agendas reflect ongoing developments
in the phenomena of transitional justice: justice seeking efforts; ongoing debates
regarding issues of accountability versus impunity; the dedication of institutions
to prosecution; to truth-seeking and the restoration of the rule of law.


To appreciate the road traveled, one might return to the late 1980s and early
l990s when the modern day notion of ‘transitional justice’ crystallized; at that
time, transitional justice emerged from and came to be identified with a vital
debate over whether to punish predecessor regimes, particularly in light of the
aims of democracy and state-building associated with the political transitions of
that era. In this context, I was commissioned to write an advisory memorandum for
the New York-based Council on Foreign Relations aimed at clarifying a debate over
justice which had surfaced at the time of the Latin American transition, and to make
recommendations. In the memorandum, I advocated a more expansive view of
the question of punishment. I suggested that wherever the criminal justice response
was compromised or otherwise limited, there were other ways to respond to the
predecessor regime’s repressive rule. And such alternatives could develop capacities
for advancing the rule of law. Indeed, with the collapse of Communism, and in
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2 Ruti Teitel


the context of the East European transitions, it became evident that this feature
constituted the pre-eminent characteristic of transitional justice: the structure of
the legal response was inevitably shaped by the circumstances and parameters
of the associated political conditions. Justice might not then reflect the ideal.
And, moreover, in such hyperpoliticized moments, we learned that the law operates
differently, and often is incapable of meeting all of the traditional values associated
with the rule of law, such as general applicability, procedural due process, as well
as more substantive values of fairness or analogous sources of legitimacy.


This broader historical intellectual context enables us to reflect upon the evolu-
tion of transitional justice over the last 15 years. This contextual look can usefully
illuminate the paradigmatic framing of the contemporary global scheme associated
with the beginnings of the 21st century.


At present, we find ourselves in a global phase of transitional justice. The global
phase is defined by three significant dimensions: first, the move from exceptional
transitional responses to a ‘steady-state’ justice, associated with post-conflict-
related phenomena that emerge from a fairly pervasive state of conflict, including
ethnic and civil wars; second, a shift from a focus on state-centric obligations to
the far broader array of interest in non-state actors associated with globalization;
and, lastly, we see an expansion of the law’s role in advancing democratization
and state-building to the more complex role of transitional justice in the broader
purposes of promoting and maintaining peace and human security. As will be seen,
these changes do not necessarily work in a linear or harmonious direction, but
instead may well result in chaotic developments and clashes in the multiple rule of
law values involved in the protection of the interests of states, persons and peoples.


The now historical ‘punishment-impunity’ debate has given way to a marked de-
mand by diplomats and legal scholars for more judicialization and tribunalization
at the global level. There is a call for complex forms of accountability associated
with the rise of private actors implicated in violent conflict, both as perpetrators –
e.g., paramilitaries, warlords and military contractors – and as victims, as we see
the ever greater toll borne by civilians in contemporary conflict. In addition to a
myriad of local responses, still in operation are the United Nations special tribunals
– the so-called ad hocs, set up pursuant to the UN Security Council’s ‘Chapter 7’
peacemaking power in the midst of ethnic cleansing in Bosnia, and in response to
the genocide in Rwanda. These experiments have had mixed results: for example,
the ‘untimely’ death of Slobodan Milosevic just days from his trial’s close leaves a
sense of unfinished business as the aborted proceeding cheated international soci-
ety of the satisfaction of a final judgment. Moreover, anxiety regarding the limits
of the ICTY also derives from the sober recognition that so far, in these waning
days of the tribunal, the two persons most responsible – General Radko Mladic
and Radovan Karadzic – remain at large.


Yet, there is also a broader lens through which to appreciate the impact of the
global justice trend, which goes to the broader aims of the tribunal, beyond any
strict retributive or deterrent effect. While ostensibly committed to positivism – to
the notion of mere application of pre-existing law according to established criminal
justice principles and concepts, as set out in its landmark Tadic decision – in
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Transitional Justice Globalized 3


their jurisprudence the tribunals have also reflected ‘teleological goals’ including
broader, non-criminal justice goals such as peace in the region. As the ICTY
appellate chamber has declared, the law applied ‘must serve broader normative
purposes in light of its social, political and economic role.’


The broader normative impact can be seen in the substantial developments in
local justice and the evolution of the work of the domestic judiciary in the Balkan
region, where since the launching of the ICTY, remarkably, there are now scores of
war crimes cases in the region including hundreds indicted by the special court in
Serbia, as well as national courts in Croatia and Kosovo’s internationalized courts.
Further, the normativity more broadly affects the political discourse and civil so-
ciety in the region, both regarding domestic politics, and in regional issues such as
accession to Europe, where compliance with the UN tribunal has in and of itself be-
come a benchmark of greater European cooperation. Here, transitional justice ap-
pears to represent a way to legitimacy. Similar instances in other previously conflict-
ridden areas such as Latin America reflect this broader impact. This may well help
to explain the last decades’ proliferation of transitional justice phenomenology.


Transitional justice has become a critical element of the post-conflict security
framework; its normative effects are now seen as having the potential of fostering
the rule of law and security on the ground. At a time of a growing number of
weak and failed states, from Eastern Europe, to the Middle East, to Africa, it is the
particular mix of assuring a modicum of security and the rule of law that, with or
without other political consensus, has become a route to contemporary legitimacy.


Understanding the transformation of the categories associated with the legal
regimes of war and peace illuminates the new century trend of a growing en-
trenchment and institutionalization of the norms and mechanisms of transitional
justice. The most significant symbol of this trend is the establishment of the first
freestanding, permanent International Criminal Court, mandated to apply a pre-
vailing international consensus on the obligation to prosecute the ‘most serious’
crimes, namely, war crimes, crimes against humanity and genocide. Further, we
have seen a host of new tribunals, such as the Extraordinary Chambers in the
Courts of Cambodia to deal with the Pol Pot regime leaders responsible for the
atrocities in the Khmer Rouge’s killing fields, the special United Nations tribunals
convened for Sierra Leone and Lebanon and the return of a prosecutions policy
in Argentina. Meanwhile, other non-criminal processes and institutions such as
truth commissions have proliferated in the pursuit of ways and means to deal with
long-standing conflict, from Timor-Leste to Liberia.


These processes serve multiple values in the name of justice, such as nation-
building, truth, reconciliation and the rule of law. By now, it is expected that this
is part of the necessary response to repressive prior rule. Indeed, given the many
conflict-ridden areas in the world, transitional justice is no longer primarily con-
sidered to be about the normative questions regarding a state’s dealing with its trou-
bled past, but, instead, the relevant questions are now considered part of a broader
international commitment to human security. From the ICTY on, where according
to its founders, establishing the truth about the conflict was seen as ‘essential’ to
reconciliation, similar goals have been set out in the International Criminal Court
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4 Ruti Teitel


statute. Beyond, in the United Nations tool box for dealing with post-conflict secu-
rity issues, transitional justice is now viewed as an important component, so that
the UN Department of Peacekeeping has reconstituted a Security Sector Reform
and Transitional Justice Unit. Justice is no longer primarily about retribution nor
even deterrence. Rather, these aspirations may actually give way to the demand for
a kind of accountability suited to fostering peace and security on the ground.


Steady-state transitional justice is not always aligned in a straightforward way
with transitional chronology. By now, there has been a significant normalization
and entrenchment of transitional justice within existing legal regimes such as the
human rights and humanitarian law systems. Many transitional justice responses
have become ratified in standing human rights conventions where they have given
rise to enduring and universally invoked human rights, such as the so-called right
to truth that includes investigations, and often related prosecutions, adjudication
and reparation. These rights depend for their vindication on the responses of
civil society, such as NGOs devoted to the representation of human rights and its
abuses. Likewise, these actors’ legitimacy also draws from the emerging normativity
of global transitional justice.


Indeed, wherever the issue has been kept alive, it has been as a result of the sig-
nificant impetus of non-governmental actors. This has been the case, for example,
in Argentina where 30 years after junta rule, there has been a revival of human
rights-related prosecutions. Much of the impetus for this is an outgrowth of the
interaction between the state and non-state actors in the evolution of the norma-
tivity as well as the significance of civil society in the form of the organization of
the mothers of the disappeared, the ‘Mothers of the Plaza de Mayo,’ as well as other
interest groups and the media. This underscores the ongoing repercussions of the
passage of time that relates to the involvement of the state in these wrongdoings,
and the often long time before the effectuation of transitional justice. At present,
we can see that the dynamic interaction of state and non-state actors has created a
context where transitional justice can promote a culture of the rule of law.


Further, the involvement of transnational NGOs and global civil society more
broadly illustrates the wider politics of transitional justice. Reflecting on the current
global politics of transitional justice may well illuminate areas of foreign affairs
controversy where claims to transitional justice change the structure of the terms
of the discourse. So, for example, one might see this in the struggle over General
Mladic between Serbia and the EU, where transitional justice may well end up
as a chip in the bargain around the status of Kosovo. It may explain the puzzling
revival of the Turkish Armenian genocide question where the elision of transitional
justice remains critically important to the implicated peoples with extraterritorial
dimensions, but where the timing of the demand indubitably shapes the structure
of other questions of interstate relations, such as European accession. Japanese
accountability for past war crimes may well affect the extent to which that country
can be seen as an Asian great power with a human rights alternative to China.
Today, transitional justice has a global normative reach, with effects far and wide
on the discourse and structure of international affairs.
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We live in an age of massive efforts to transplant Western institutions.
Some of those efforts have involved the so-called "Washington
Consensus"; some have involved International Human Rights; but
all of them have brought the West to the rest of the world, and all of
them reflect a kind of missionary drive. What are the historical sources
of this legal missionizing? This Article argues that those sources long
predate the twentieth century, and indeed long predate the colonial
adventures that began in the sixteenth century. Western law was already
culturally predisposed to spread well before Iberian ships reached the
Americas. In particular, Western law began, in antiquity, as city-state
law, and only gradually penetrated the countryside. This colonization
of the countryside by the cities took place partly under the influence
of Christianity. It also reflected a centrally important event in the
development of Western law: the great northward shift of the center
of gravity of Western culture from the Mediterranean to trans-alpine
Europe, which we can roughly date to 700-1000 C.E. The long, slow
internal colonization of the countryside in the West set much of the
pattern for the external colonization of the non-Western world that
eventually commenced in the sixteenth century.
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Benton, W.V. Harris, and Patrick Weil.
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INTRODUCTION


We live in an age of massive efforts to transplant Western institutions into
every corner of the globe. The end of the Cold War inspired Westerners
of every stripe to carry their law to the rest of the world, and the two
decades since 1989 have been an era of determined Westernization. Some
of these post-Cold War efforts to Westernize the globe have been so
weird that they almost beggar description: One thinks, for example, of the
occupation of Iraq, where the first contingent of American officials included
an eager 24-year-old charged with the task of setting up a stock exchange
on the American model.1 But most of the efforts have involved the routine,
if intensive and often aggressive, work of familiar international institutions:
the World Bank, the International Monetary Fund, the various international
human rights agencies and organizations. All of these institutions have been
heavily engaged in exporting Western law to the rest of the world.


How should we understand this moment in history? Are we simply
experiencing the consequences of the collapse of Communism, which
opened the global floodgates for the law of the Nato countries? Or does the
current wave of exportation of Western law belong to a deeper and older
history of Western legal diffusion? It is no surprise that there are observers
on the left who see the post-1989 era as nothing fundamentally new — as
simply the latest chapter in a long history of Western imperialism. Such is
the view, for example, of Ugo Mattei and Laura Nader in their new book
Plunder: When the Rule of Law Is Illegal. Mattei and Nader recognize
that the age of direct colonial rule by Western powers has ended. But they
insist that Western legal imperialism is still alive. Post-1989 "rule of law"
campaigns, in their eyes, are simply strategems intended to guarantee that
Western enterprises can extract wealth from non-Western peoples. They are
a continuation of the colonialism of the past, and especially the British
colonialism of the nineteenth and twentieth centuries.2


Now, I think most thoughtful observers would reject the jaundiced and
one-dimensional cynicism of Mattei and Nader. It seems too obviously false
to describe current Westernizing efforts as pure exploitation. Nevertheless,
I think Mattei and Nader are entirely right to say that the transplantation of


1 Rajiv Chandrasekaran, Best-Connected Were Sent to Rebuild Iraq, WASH. POST,
Sept. 17, 2006, at A1.


2 UGO MATTEI & LAURA NADER, PLUNDER: WHEN THE RULE OF LAW IS ILLEGAL


(2008), for example at 64 for the focus on Anglo-American material.
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Western law long predates 1989. What we see today does indeed look like
the most recent episode in a very long history of the exportation of Western
law, and you do not have to view things from the far left to think so. Indeed,
this history is much older than British colonialism of the nineteenth century.
All thoughtful observers should agree that it is at least as old as the Iberian
conquests in Latin America, and in this Article I shall argue that it is even
older than that.


Where the claims of Mattei and Nader are off-base is not in their belief
that Western legal imperialism has a long history. It is in their conviction
that everything comes down in the end to the profit motive. Anybody who
talks to contemporary legal reformers with an open ear and an open mind
knows that the story is more complicated than that. There are certainly
plenty of Westerners who want only to extract wealth from the rest of the
globe (just as there are plenty of non-Westerners who want to do the same
thing). At the same time, though, there are many Westerners indeed who
are motivated by a kind of missionary impulse — a powerful, and for the
most part idealistic, urge to bring the benefits of Western law to the rest of
the world. Whether one encounters World Bank technocrats, officials of the
Bush administration, or crusaders for human rights, one has much the same
impression: One finds people who are convinced that they have a vocation
to diffuse the wisdom of the west to the rest of the globe. To be sure, these
are people who often despise one another. But in the end, their attitude is
much the same in this regard: they share a sense of mission.


Indeed, they often share a sense that they are the agents of something
tantamount to historic destiny. Here I cannot resist quoting a famous passage
written by the philosopher Edmund Husserl in 1935. For Husserl, the spread
of Western practices raised questions about the very meaning of human
history. History posed, Husserl thought, a burning question:


[W]hether European humanity carries within itself an Absolute Idea,
rather being a mere anthropological type like "China" or "India." And
again, whether the drama of the Europeanization of all foreign human
societies announces the workings of some absolute Meaning, which
belongs to a world that itself has Meaning, rather than being the locus
of historical Meaninglessness.3


Most of the folks at the IMF and the Lawyers’ Committee on Human Rights
have probably never heard of Husserl, and undoubtedly most of them would


3 EDMUND HUSSERL, DIE KRISIS DER EUROPÄISCHEN WISSENSCHAFTEN UND DIE


TRANSZENDENTALE PHÄNOMENOLOGIE 16 (1977).
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giggle at the pretentious idealism of this passage. But if Husserl’s language
is not theirs, I think his burning question is their burning question too.
Most of them really do seem to want to believe that "European humanity"
(or, as the case may be, American humanity) carries an "Absolute Idea"
within itself, which must triumph over the "mere anthropological types"
to be found in "foreign human societies." They may not use phrases like
"the workings of some absolute Meaning," but they behave as though they
believed in them. They are not just in it for the money. They are moved
by much grander visions than that — visions of democracy, visions of the
free market, visions of human rights. If we wish to account for the drive to
spread Western law, we must explain, not just the profit motive, but these
visions and missionary ambitions.


This Article will not directly address the greatest questions raised by the
great contemporary Westernizing campaigns. I will not express any views
here on whether the spread of Western law is good or bad, inevitable or
impossible. I will certainly not wade into the debate over whether it is the
free market, democracy, or human rights that truly represents the "Absolute
Idea" embodied by human history. Like most comparative lawyers at work
today, I am skeptical that legal institutions can be transplanted with the
success aimed for by either the World Bank or the advocates of international
human rights; but I leave discussion of the prospects for the success of legal
transplants for other occasions.


Instead, like Mattei and Nader, I want to trace the historical sources
of the missionary impulse, or, if you prefer, the colonizing impulse, in
Western law. As I will argue, those historical sources are old — much older
indeed than anything that Mattei and Nader discuss. The deep history of
our current efforts, I want to argue, significantly predates the colonial era
of the nineteenth and twentieth centuries. It even predates the sixteenth
century. In fact, the sources of this impulse can ultimately be traced back
into pre-Christian antiquity.


It is my argument that Western law had already developed an institutional
tendency to spread long before the age of imperial adventures began.
The drive to diffuse Western law is not simply the product of Western
conquests since the sixteenth century. It is not simply an aspect of the
growth of Western world domination. Nor is it the product of modern
capitalism. Western law developed as a distinctively diffusing tradition from
antiquity onward, and especially in the Middle Ages. The basic patterns of
Western legal colonialism had already taken shape before the age of colonial
expansion began. If I may use an admittedly overwrought metaphor, the
genetic endowment of Western law already predisposed it to spread long
before the era of overseas colonialization.


http://www.bepress.com/til/default/vol10/iss2/art15







2009] Western Legal Imperialism 309


I am going to trace the rise of Western law as a diffusing tradition to two
aspects of Western legal history. First and foremost, I will emphasize the
fact that Western law began in Antiquity primarily as the law internal to
city-states, and only very gradually spread into the countryside. This may
seem to be a socio-historical factoid of minor interest, but I believe it is
much more significant than that. The gradual spread of Western law from
city to country established a pattern of diffusion that has continued down
to the present. To some extent, the spread of law from city to country had
already begun in antiquity. Nevertheless, I will put special emphasis on one
remarkable fact about post-classical history. This is what I will call the Great
Northward Shift: the shift in the center of gravity of Western civilization
from the Mediterranean, a world dominated by city-states, to the lands north
of the Alps, dominated by territorial entities.


This Great Northward Shift can be fairly dated to the seventh through
tenth centuries. It was critical in the shaping of the Western diffusionist
tradition. By the central Middle Ages, I will argue, law that was originally
the product of a Mediterranean city-state world was diffusing into the
transalpine countryside in ways that distinctly prefigured its spread around
the globe since the sixteenth century. The movement of law from city to
country set some of the basic terms for the subsequent movement of law
from First World to Second and Third. To put it a little differently, Western
colonization of the non-Western world was preceded by a fateful internal
colonization of the Western countryside.


The distinctive movement of Western law from city to country is only
part of my tale, though. I also want to lay some weight on a historical truth
that is (I think) straightforward, obvious, and at the same time somewhat
uncomfortable. This is a truth that was long ago emphasized by Ernst
Troeltsch: the strong missionary impulse that we find in Western law today
is largely Christian in origin.4 Historically, the urge to carry Western law to
the rest of the world has been quite literally a "missionary" impulse, one that is
(once again) far older than the nineteenth or even the sixteenth century. A fair
case can be made that the international human rights movement in particular
is essentially Christian in origin. To say that is to say nothing of determinative
significance about the nature of modern missionary movements, of course. For
the most part, modern movements are no longer Christian in spirit or intent.
The fact remains, though, that they are outgrowths of a Christian tradition that
reaches back many centuries.


4 ERNST TROELTSCH, DIE SOZIALLEHREN DER CHRISTLICHEN KIRCHEN UND GRUPPEN


156-65 (1912).
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I know that the observation that modern movements have Christian
sources is likely to make many of us shift uneasily in our seats. Modern
legal evangelists (if I may call them that), whether they hail from the World
Bank or from Human Rights Watch, do not welcome the manifest historical
truth that they have Christian antecedents. If nothing else, there are too many
parts of the world in which their work can suffer serious ideological damage
if it is associated with Christianity. Nevertheless, it is a truth that deserves
to be emphasized. There is too much about contemporary movements that
we will not understand if we do not remember their Christian antecedents.


I. WESTERN LAW: A DISTINCTIVE CITY-STATE TRADITION


I begin by asserting a large proposition: Western law is quite distinctive
in its missionary/colonizing tendencies. The other great legal traditions of
Eurasia do not show the same remarkable spirit.5


This is true even of Islamic law, which at first glance seems so similar to
the law of the West. During the initial conquests, Arab Muslims showed little
interest in systematically converting others to Islam, and so to the full use
of Islamic law.6 After the first couple of centuries, this changed, of course; in
a certain sense some Muslims today do regard Islamic law as a gift that ought
to be brought to the entire world, just as Westerners do. But even today, it
bears emphasizing that Islamic law does not claim to be law that applies to all
human beings in all times and places. Islamic law is fundamentally for Islam,
not for all humanity. We can perhaps view Islamic law as the personal law
of Muslims;7 or perhaps as the territorial law of the Dar al-Islam, as Baber
Johansen argues.8 But in either case, the extension of Islamic law through the
world is simply a consequence of the spread of Islam itself — it is part of the


5 The definition of "Western law" is of course open to debate. Readers might
reasonably wonder, for example, whether the Byzantine or Soviet traditions should
be counted as "Western." Nevertheless, my focus in this Article is on legal traditions
with roots in the Latin Christendom of the Middle Ages — traditions like those of
England, Germany, France and Iberia. These are also regions that participated in
the overseas colonial adventures of the sixteenth through early twentieth centuries. I
gladly acknowledge, however, that the problem of defining "Western law" deserves
a less casual treatment than I give it here.


6 IRA M. LAPIDUS, A HISTORY OF ISLAMIC SOCIETIES 242-52 (1988); CLAUDE CAHEN,
L’ISLAM DES ORIGINES AU DÉBUT DE L’EMPIRE OTTOMAN 54-60 (1995).


7 See, e.g., WAEL B. HALLAQ, A HISTORY OF ISLAMIC LEGAL THEORIES (1997).
8 BABER JOHANSEN, CONTINGENCY IN A SACRED LAW: LEGAL AND ETHICAL NORMS


IN THE MUSLIM FIQH 219-37 (1999).
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history of conversion of some individuals to an Islamic way of life, and of the
historic conquest of others. To put it in the technical terms of legal history, it
is either a personal law system or a territorial law system, but it is not what we
could call a universal law system (one that applies in principle to all human
beings everywhere). In this regard, Islamic law is different from what we find
in the West. Western law, be it law of free markets or law of human dignity,
always purports to be law that applies in principle to all persons everywhere.


Nor, I will risk asserting, are the other great Eurasian legal traditions quite
like that of the West. Take the example of Chinese law. Chinese law has
certainly spread throughout East Asia, most notably from the Tang Dynasty
on into the eighteenth century. Indeed, the world history of receptions is
quite incomplete unless we include the spread of Chinese law to places like
Japan, Korea and Southeast Asia. Nevertheless, I will venture to maintain
that traditional Chinese society had none of the missionary zeal of the West.
It is certainly true that parts of the world that were incorporated into the
Middle Kingdom were subjected to Chinese law. It is also certainly true
that the Chinese expected that anyone who came into contact with Chinese
civilization would imitate Chinese practices.9 But theChinesedidnot imagine
that it was their task to extend the benefits of Chinese law to nations they had
not conquered. To the Chinese, parts of the world that had not been directly
incorporated under Chinese rule remained by hypothesis barbaric, outside
the authority of the Chinese state and therefore outside the circle of the law
itself. To exploit the technical language of legal history once again, we can
say that traditional Chinese law is at core territorial law (a law that applies
to persons under the territorial sway of the Chinese Emperor), not putatively
universal law.10 Similar things can be said about other traditions. Talmudic
law and Hindu law, like other systems oriented toward ritual, are personal law
systems. (It remains so difficult for non-specialists to get any firm grasp on
the Buddhist legal tradition that I leave discussion aside here.)


So what are the sources of the distinctive universalizing character of
Western law? There are some common answers to be found in the literature
of ancient legal history, but to my mind those answers are unsatisfactory. The
answers that I have in mind focus on the legacy of ancient philosophy, and
on the doctrines of Roman law. In particular, there are many scholars who
like to celebrate Hellenistic philosophy, and especially the philosophy of
the Stoics. Martha Nussbaum is the most prominent contemporary admirer


9 For memorable observations, see F.W. MOTE, IMPERIAL CHINA, 900-1800 (1999),
for example at 383.


10 E.g., GEOFFREY MACCORMACK, THE SPIRIT OF TRADITIONAL CHINESE LAW 4 (1996).
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of Stoic thought, but she is only one in a very long line of writers to
praise the Stoics for their discovery of "the moral community made up
by the humanity of all human beings."11 It is further common to point to
the influence of Stoicism on the Roman jurists in the effort to show that there
were, as Richard A. Bauman recently put it, "human rights in ancient Rome."12


Ulpian: Pioneer of Human Rights is the title of another such book, by one
of our most eminent scholars of Roman law. Ancient jurists, according to
this literature, saw "Roman law as a law based on the view that all people
are born free and equal and that all possess dignity."13


Most especially, when it comes to law, scholars like to point to the Roman
ius gentium, the "law of peoples." The Roman jurist Gaius, inspiringly, called
the ius gentium the "law established for all peoples by natural reason,"14 and
lawyers have seized on it as a law of universal values again and again over the
subsequent centuries. Jeremy Waldron is the best-known scholar working in
America to do so lately.15


Now, in a sense all this celebratory writing about Stoicism and Roman law
is justified: there is no doubt that we can pick out certain threads in ancient
philosophy and law that prefigure modern human rights universalism. Some
ancient authors did indeed sometimes express beautiful sentiments about
humanity. Nevertheless, I think it is a mistake to make too much of these
quotes. Yes, some ancient authors expressed beautiful sentiments — but only
some of them, and only sometimes: careful readings of the ancient jurists
in particular show that their thoughts were a very mixed bag, and suggest
that ancient invocations of philosophy were often banal ethical bromides,
not expressions of a desire for deep legal reform.16 As for the ius gentium —
which we might most evocatively translate, using an ancient concept that
still hangs on in one modern language, as "law for the goyim" — the ancient
jurists (and their successors) thought about that too in many different ways,
not all of them by any means idealistic or universalistic.17


11 Martha Nussbaum, Patriotism and Cosmopolitanism, 19 BOSTON REV. (Oct.-Nov.
1994), available at http://bostonreview.net/BR19.5/nussbaum.html.


12 RICHARD A. BAUMAN, HUMAN RIGHTS IN ANCIENT ROME (2000).
13 TONY HONORÉ, ULPIAN: PIONEER OF HUMAN RIGHTS 76, 80 (2d ed. 2002) for the


Stoic influence on Ulpian.
14 G. INST. 1.1.
15 Jeremy Waldron, Foreign Law and the Modern Ius Gentium, 119 HARV. L. REV.


129, 133 (2005).
16 E.g., SERENA QUERZOLI, IL SAPERE DI FIORENTINO: ETICA, NATURA E LOGICA


NELLE INSTITUTIONES 88 (1986); HERBERT WAGNER, STUDIEN ZUR ALLGEMEINEN


RECHTSLEHRE DES GAIUS 273 (1978).
17 Laurens Winkel, The Peace Treaties of Westphalia as an Instance of the Reception of
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Most of all, these writings about Stoicism and the ius gentium too
often display a disappointing lack of social realism. Ancient life for most
humans was thoroughly brutal, as hardheaded ancient historians know. It is
understandable that modern lawyers should hunt for antecedents for the more
high-minded attitudes of the present, and understandable that specialists in
Roman law should want to highlight what is most stirring about the Roman
texts. Nevertheless, there is a treacly quality to writings that describe the
beauties of ancient thought, while finding nothing to say about the hardness
of the lot of most ordinary people in antiquity. Even the Stoics themselves
sometimes adopted a "strongly realistic concept of positive law," as Troeltsch
observed.18 Modern lawyers have no excuse for not doing the same. Nor, for
that matter, is there anything peculiarly Western about beautiful sentiments.
Thinkers have thought fine thoughts in every part of the world.


If we want to understand how Western law acquired its distinctive
tendency to spread, we have to move beyond celebratory pieties about
the history of ancient legal ideas. We have to understand what it is about
Western institutions that has inspired Western diffusion. We have to aim to
think and write a little more like Max Weber, who had a full consciousness
of the venality of human behavior, but who was also determined to find
explanations for the forms of human idealism. Weber wrote value-neutral
history — history that aimed to account for human behavior and institutions
without celebration or condemnation, and exactly that is what we need. Ideas
are not enough. We need some sense of the political and socioeconomic
factors that have driven the idealism and diffusionism of Western law. We
need a value-neutral account that can identify distinctive socio-historical
forces that drove Western law onto its distinctive path of universalizing
development.


Now, in the hunt for the socio-historical sources of Western law, I suggest
that legal historians should start where historians of political thought start:
with the fundamental fact that the Western legal tradition began with
the law of ancient city-states. Western law, in its initial stages, was the
product of a Mesopotamian/Mediterranean region dominated in critical
periods by city-states; and it developed as law for people who lived within
city-state walls. (This does not mean that there was not something that might
reasonably be called "law" in non-city-state settings, of course. Rural areas
in antiquity were certainly governed by law, in some sense. It means only


Roman Law, in PEACE TREATIES AND INTERNATIONAL LAW: FROM THE LATE MIDDLE


AGES TO WORLD WAR ONE 222, 225-29 (Randall Lesaffer ed., 2004).
18 TROELTSCH, supra note 4, at 156-65 (quoted language at 163).
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that the forms of law that matter most for the development of the Western
tradition can be traced to ancient city-states.)


This is, to my knowledge, a distinctive feature of the Western tradition,
at least as compared with other traditions of the Eurasian landmass. While
city-states are not unknown outside the West, other patterns are more
common elsewhere in Eurasia: large-scale territorial kingship (as in China)
or systems that unite law in the Western sense with the regulation of ritual (as
in Islam and the Hindu tradition).19 The importance of the city-state character
of Mediterranean antiquity is of course common coin among historians of
political thought who try to identify what is distinctive about the West. One
thinks of Hannah Arendt, for example. It deserves to be common coin among
thoughtful comparative legal historians as well.


What difference does it make for comparative legal history that Western
law developed in ancient city-states? The first point to be made is that ancient
Mediterranean law was organized around a core concept of citizenship. This
deserves some careful explication. The centrality of citizenship in ancient
thought is of course a commonplace. In particular, it is a commonplace
that the Stoics, like other Hellenistic philosophers, took it for granted that
city-state life was the normal and only desirable form of human existence.20


There is surely no doubt that the ideal of citizenship and the philosophy of
Stoicism were deeply connected.


Nevertheless, it would be a mistake to conclude that ancient citizenship
was in practice imbued with Stoic idealism and universalism. In fact, the
contrary is the case. To say that ancient Mediterranean law was a law
of citizenship is to say that it was an inherently non-universal, exclusive,
and highly discriminatory body of privileges and duties. Citizenship in the
Greco-Roman world (I will not try to say anything more about Mesopotamia)
was, as Claude Nicolet sharply puts it, "exclusive, closed and suspicious."21 It
wasabodyofprivilegesandduties towhichcertainpersonswereadmitted, and
otherpersonsmostdefinitelynot admitted.The suspiciousness andexclusivity
of ancient city-state law deserves to be underlined, since the tendency to wax
enthusiastic about "the Athenian vision of true democracy" remains so strong
in our culture.22 Citizenship in Greco-Roman antiquity was generally the


19 For a careful statement on the difficulty of saying to what extent the city-state form
is found in other parts of the world, see Tom B. Jones, Foreword to THE CITY-STATE


IN FIVE CULTURES, at xv (Robert Griffeth & Carol G. Thomas eds., 1981).
20 TROELTSCH, supra note 4, at 157.
21 CLAUDE NICOLET, LE METIER DE CITOYEN DANS LA ROME REPUBLICAINE 40 (1979).
22 Quoted language from STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR


DEMOCRATIC CONSTITUTION 29 (2006).
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preserve of a narrow elite of rulers, who lived surrounded by metics and
inferiors. Only in the most strained sense were ancient cities democracies.


Indeed, it may be best to think of ancient city-states in the way Max
Weber did: as polities that approximated the ideal type of consumer cities.
Weber famously presented ancient "consumer cities" as polities that were
almost piratical. They were entities ruled by an exploitative leisure class of
aristocrats, who sucked in wealth from the surrounding countryside while
limiting full franchise within the city to themselves. The value of Weber’s
ideal type of the "consumer city" is much debated among ancient economic
historians.23 But whatever doubts economic historians may raise about it,
it remains a powerful and revealing way to talk of ancient city-states. In
particular, the "consumer city" model deserves its day among legal historians.
Weber was drawing largely on legal sources in what he wrote, and, penetrating
legal historian that he was, he captured something fundamental about the legal
relationship between ancient city and ancient country when he described the
cities as parasitic entities, ruling the surrounding countryside in their own
interest. Citizenship in these cities was indeed an exclusive and exploitative
privilege.


Ancient Mediterranean city-state law was thus sharply different from
modern Western law in the sense that it was not universal law: It did
not purport to apply to all persons everywhere. Quite the contrary. But
despite that, we can think of it as carrying the seeds of later Western
law within it. In an important sense, ancient citizenship law was framed
around the same question that we are still asking in our own day: it
asked who had, and who had not, been admitted to membership, full or
partial, in the community of those governed by the law. Law as a body of
rights and duties to which one may be admitted: this is the core Western
notion of law. It is a very distinctive notion, which could only emerge in
a world of exclusive city-state communities, dominating the surrounding


23 For recent literature, see, for example, Roger S. Bagnall, Evidence and Models for
the Economy of Roman Egypt, in THE ANCIENT ECONOMY: EVIDENCE AND MODELS,
at 1995 (J.G. Manning & Ian Morris eds., 2005); Paul P.M. Erdkamp, Beyond the
Limits of the ‘Consumer City’: A Model of the Urban and Rural Economy in the
Roman World, 50 HISTORIA 332 (2001). The arguments of the economic historians
run at cross purposes with those of legal historians. To take one example, Bagnall’s
observation in the chapter cited that there were craftsmen producing for sale in
the Roman cities tells us little about the core concepts of the law that governed
those cities, and threatens to obscure the fundamental constitutional point that
guild-dominated cities of the medieval type are (or so I take it) not to be found in
antiquity.
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countryside and involved in complex and testy relations with other city-state
communities. It is a notion of law that contrasts dramatically with what
we find in both territorial and personal law systems. The contrast with the
personal law of something like Hindu law or Talmudic law is particularly
striking. The latter systems are law for a primordial, preexisting "nation."
By contrast, a law based on citizenship creates the community that it defines.
There is nothing necessarily primordial about a "citizen" body. When the
law is oriented toward citizenship, it is the law that defines who is a member
of the community, rather than the reverse.


It is not enough just to say that Western law began as citizenship rather
than personal or territorial law, though. To take the full measure of ancient
city-state law we must also focus on a critical difference between ancient
and modern citizenship. Modern citizenship is a unitary concept. One either
is or is not a "citizen" of a given polity. By contrast, ancient citizenship was
a bundle of rights — or, perhaps more accurately, a bundle of privileges and
duties. It was perfectly possible for outsiders to enjoy partial participation
in these privileges and duties.24 This was important for foreign relations in
the Greco-Roman world, which typically involved partial or total extensions
of citizenship to the citizens of other cities.25 Foreign relations in antiquity
were largely relations between the elites of different city-states, who created
and solidified friendships through patronage and grants of privilege. Some
of the most important grants were of dignitary privileges, like proedria, the
socially important right of precedence to sit in a privileged seat at public
performances.26 Others were economic privileges like commercium, the right
to engage in commercial relations with Romans that were governed by
Roman law.


The case of Rome is of course especially important in this respect.
Republican Rome expanded partly by making partial grants of citizenship
to inhabitants of other Italian towns — not only commercium, but also


24 The generalization that I offer here demands more careful discussion than I can give
it in this Article. Outsiders in the modern world are certainly sometimes permitted
to participate in some of the privileges of citizenship — for example, they may be
given access to public schooling or public health. Nevertheless, my claim is that
even such partially privileged outsiders, in the modern world, are still understood
to be outsiders. They are not, as it were, members for a particular purpose. In this
respect, antiquity was different: It was possible, as it were, to be admitted only to
the outer circles of initiation into citizenship, while being in a meaningful sense an
initiate.


25 See DAVID J. BEDERMAN, INTERNATIONAL LAW IN ANTIQUITY 127-28, 130-35 (2001).
26 E.g., Ioanna Kralli, Athens and the Hellenistic Kings (338-261 B.C.): The Language


of the Decrees, 50 CLASSICAL Q. 122 (2000).
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conubium, the right (and duty) to marry according to Roman forms.27 This
practice of breaking the law up into discrete extendible privileges contrasts
dramatically, once again, with the personal law systems of Islam or Hinduism
or Judaism. These systems purport to govern the entire lives of those whose
personal law they are. They are not conceived as bundles of privileges that
may be extended to others piecemeal. They are all-encompassing and unitary
systems of personal law, not friable collections of privileges. There is no way
to incorporate outsiders into a ritual system of law like that of Hinduism by
making partial grants of anything like "citizenship" to them.


Greco-Roman citizenship law, by contrast, while it was a body of
privileges for exclusive elites, was also a body of privileges that could
be, and were, extended piecemeal to members of other elites. Indeed, the
history of ancient Mediterranean law is largely the history of exactly such a
slow extension of citizenship privileges. These sorts of practices particularly
characterized the law of the most successful of the ancient city-states, Rome,
which famously made a program of liberal extensions of citizenship, both
partial and total,28 culminating in the Constitutio Antoniniana in 212 C.E.,
which declared all free inhabitants of the Roman world to be Roman citizens.29


To that extent, the process of the extension of Western law dates very far back
into antiquity.


Now, a historian of political thought with a classicizing bent — perhaps a
Straussian — might think that what I have said to this point constitutes the
whole story. Such a historian might argue that the fundamental universalizing
drive of Western law had already been established in the citizenship law of
antiquity. Indeed, specialists in Roman law sometimes write as though the
Constitutio Antoniniana marked the final triumph of Western universalism. In
particular, they have occasionally liked to link the Constitutio Antoniniana,
once again, to some of the universalistic teachings of Stoicism.30 But it is
important to emphasize how inadequate any such interpretation of the ancient
world is, and not just because the exact import of the Constitutio Antoniniana


27 See generally A.N. SHERWIN-WHITE, THE ROMAN CITIZENSHIP 108-16, 119-33 (2d
ed. 1973).


28 P.A. BRUNT, ITALIAN MANPOWER, 225 B.C.-A.D. 14 (1971), for example at 239-44.
29 SHERWIN-WHITE, supra note 27, at 386-94; PAOLA DONATI GIACOMINI & GABRIELLA


POMA, CITTADINI E NON CITTADINI NEL MONDO ROMANO: GUIDA AI TESTI E AI


DOCUMENTI 165-68 (1996).
30 E.g., Mason Hammond, The Classical Tradition in Political Theory and Experience


and Its Survival, 51 CLASSICAL J. 177 (1956).
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is hardly easy to determine.31 Some of the jurists of the era of the Constitutio
Antoninianadid indeedwrite inways that reflectedhighuniversalistic ideals.32


Still, even the most idealistic and powerful of these ancient jurists did not
transform the world. Although the process of the extension of Western law
began in antiquity, in practice it only went just so far. While the privileges and
duties of citizenship were already being extended to outsiders in antiquity,
they were not being extended to all outsiders. They were for the most
part being extended to other free city-dwellers — to the citizens of other
cities. The Constitutio Antoniniana itself, let us not forget, extended Roman
citizenship to all free persons of the Empire, which is to say fundamentally
to persons who were already members of some elite somewhere. Historians
disagree about the exact reach of the Constitutio Antoniniana, but nobody
claims that it abandoned the inveterate assumption that the world was
made up of superiors and inferiors.33 (Indeed, the Constitutio Antoniniana
was promulgated at a time when hierarchical status differences in the Roman
Empire were famously deepening and hardening.34)


In particular, the rights and privileges of citizenship were not ordinarily
conceived of as something for pure country-dwellers. This is a point that must
be stated carefully. We do not know exactly how far the grant of citizenship
in the Constitutio Antoniana reached; and scholars have disagreed over
whether it extended to rural populations. Some ancient historians do argue
that the countryside was effectively excluded, but others certainly differ. In
particular, Sherwin-White has insisted that rural populations did fall under
the terms of the decree, since they were sometimes conceived of as living
in notional "cities," even when they resided in the open countryside.35 I will
not try to solve the puzzle here: It is certainly quite possible that Constitutio
Antoniana did bring Roman law to some country-dwellers. Nevertheless, even
on Sherwin-White’s reading, it could only have done so by indulging in the
fiction that rural groups lived in cities. What matters is that the conceptual


31 For one particularly skeptical account, see HARMUT WOLFF, DIE CONSTITUTIO


ANTONINIANA UND PAPYRUS GISSENSIS 40 I (1976).
32 QUERZOLI, supra note 16, at 132-65.
33 E.g., Ernst Schönbauer, Eine neue wichtige Inschrift zum Problem der Constitutio


Antoniniana, 14 IURA 71, 89-90 (1963).
34 Id., for the growing distinctions between honestiores and humiliores in this period.
35 SHERWIN-WHITE, supra note 27, at 388-90, contests the view of some scholars that


rustics were excluded entirely from the operation of the Constitutio. Even he does
not suggest, though, that the grant was truly universal in the countryside. In any
case, the point remains that membership in a civitas, even if only a notional one, set
the norm.
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world of the Constitutio Antoniana was still a city world; members of society
in full standing were still conceived of as members of some kind of city
community.


It is here that we come to the socio-historical point that I want to
emphasize most in this Article. Law in the other great Eurasian traditions
was not just law for notional "citizens," for persons who dwelt in cities or
were accorded the status of "citizen." It was law for every subject of the
Emperor, or, as the case might be, every member of the "nation." Western
law started out with a far narrower and more exclusive scope. Rights and
privileges of citizenship were often extended in antiquity, and maybe they
had penetrated the countryside to a significant degree by the early third
century. But for all that, law remained, at its conceptual core, city law; its
fundamental values belonged to the city and not to the countryside. To put
the point a bit more forcefully, Western law began as more exclusive than
non-Western law, rather than less.


Again, the point must be stated with great care. It is obviously not the
case that there was no law in the countryside in Greco-Roman Antiquity.
Rural communities certainly had some kind of law, even if we know little
about it in detail. Moreover, the jurists of the city certainly concerned
themselves with the countryside. Most notably, there was a Roman law of
real property (though it is always worth remembering that the prototypical
form of "property" in Roman law was not real estate, as today, but slaves).36


But we must remember that the Roman law of the countryside was law for
citizens who owned property in the countryside. The prejudice against
pure country-dwellers, persons with no home or connection to the city,
ran deep. As Ramsay MacMullen has shown for the case of Rome, people
who lived exclusively in the countryside were regarded with contempt
and sometimes fear: rustics were regarded indeed as almost subhuman, as
creatures deserving no respect.37 While members of the urban elites certainly
had estates in the countryside, and spent much time there, they remained
typically city-dwellers exploiting the countryside. They belonged to the world
of Weber’s consumer cities: a world of city-dwellers who bled wealth out of
the countryside in order to maintain a life of maximal leisure always lived
partly in urban settings.


The development that marked the greatest departure in the eventual rise


36 W.W. BUCKLAND & ARNOLD D. MCNAIR, ROMAN LAW AND COMMON LAW 60 (2d
ed. 1952).


37 RAMSAY MACMULLEN, ROMAN SOCIAL RELATIONS, 50 B.C. TO 284 A.D., at 28-35
(1974).
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of Western legal imperialism was thus not the Constitutio Antoniniana:
extension of privilege went only just so far in antiquity. The critical
development was a far more unexpected and dramatic leap that took place
during subsequent centuries as Western law began to breach the conceptual
walls of the city itself, slowly coming to encompass the rustics. And it
is in the movement of law into the countryside that we find the crucial
antecedents for the legal missionizing of the world that began in the Middle
Ages and continues to this day.


II. THE GREAT NORTHWARD SHIFT AND THE DIFFUSION
INTO THE COUNTRYSIDE


Unexpected and dramatic this leap into the countryside was. This may not
be clear to modern readers. We have forgotten how deep the fear and disdain
for the countryside ran in past centuries. Yet even the ancient Christians
called their opponents pagani — "worshipers of country gods" — a term of
deep contempt for many centuries.38 Rustics were often viewed as members
of a different, and brute, species. This attitude did not vanish even in the
Middle Ages, as Paul Freedman notes in his Images of the Medieval Peasant
— though as Freedman also notes, the idea of rustics as subhuman had
to compete with other medieval images as well.39 How did anyone come to
imagine what even a figure like Saint Augustine could not quite imagine as
late as the fifth century, when it still seemed the cause of truth and justice pitted
the City of God against the Pagans?: How did Westerns come to imagine that
a fully human life could be disconnected from city life?


For the scholar trying to explain this momentous change in attitude, two
factors stand out. One, of course, is the impact of Christianity. It was in a
Christian world that country folk came to be regarded as fully human. There
is nothing surprising about that. It is manifest that the drive to accord all
human beings the dignity of membership in the common race has largely
Christian sources in the Western world. Indeed, the concept of membership
in the Christian community was, one could argue, modeled on the concept
of membership in a citizen community from the outset. Christianity emerged
in the ancient Mediterranean, and, like the law of that world, it was oriented
toward extending membership in its community to outsiders. Christianity


38 Henry Kahane & Renée Kahane, Christian and Un-Christian Etymologies, 57 HARV.
THEOLOGICAL REV. 33-34 (1964).


39 PAUL FREEDMAN, IMAGES OF THE MEDIEVAL PEASANT (1999).
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offered, in the legal terms of antiquity, a form of universal citizenship. Such
is the burden of the well-known argument of Troeltsch, who acknowledged
the importance of the Stoics, but put special emphasis on the Christian
tradition. In that Christian tradition, ideas of the worldly city eventually
coalesced with the ideas of the Church Fathers about the City of Heaven.40


In time, this came to include a kind of membership in the community for
country-dwellers in western Europe.


But I want to insist that Christianity was not the only force at work. The
movement from city to country was also the product of another distinctive
socio-historical feature of Western legal history — what I will call the Great
Northward Shift. Western law, as we know it today, is the product of a
remarkable geographical shift: the shift of the center of gravity of Western
law from the Mediterranean to transalpine Europe. Medieval law, unlike
ancient law, was law of the countryside world north of the Alps. In the
Middle Ages, to be sure, Western law certainly continued to be cultivated in
the decaying city-state world of Italy and the northwestern Mediterranean
littoral.41 But many of the most important and innovative developments in
Western law took place in vast stretches of northwestern Europe in which
there were few cities of any kind, and none of the ancient Mediterranean type.


Henri Pirenne famously thought that this Great Northward Shift marked
the true demise of antiquity, and he famously attributed it to the impact of
Islam, which (he believed) cut off northern Europe from the trade world of the
Mediterranean.42 Pirenne, like Weber, was writing economic history, and his
thesis, like Weber’s consumer city thesis, is controversial among economic
historians. But here again, we are speaking of an argument that deserves a
place in legal history, even if economic historians reject it. Whether or not
Pirenne was right in his interpretation of economic history, he was pointing to
a matter of immense (and I think neglected) importance for the formation of
Western law. The center of gravity of Western culture did indeed move largely
north of the Alps during a period from roughly 700 to 1000 C.E. As a result,
much of medieval Western law was ancient Mediterranean city law applied
in the wholly alien circumstances of the transalpine countryside. This set the
terms for much of the diffusion of Christianity into the countryside, and the
Christian tradition and the Great Northward Shift together set the terms for


40 TROELTSCH, supra note 4, at 157.
41 J.H.W.G. LIEBESCHUETZ, THE DECLINE AND FALL OF THE ROMAN CITY (2001);


for the contrast with the Eastern Mediterranean, see Kenneth G. Holum, The
Classical City in the Sixth Century: Survival and Transformation, in THE CAMBRIDGE


COMPANION TO THE AGE OF JUSTINIAN 87 (M. Maas ed., 2005).
42 HENRI PIRENNE, MAHOMET ET CHARLEMAGNE (Alcan 3d ed. 1937) (1922).
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much of the diffusion of Western law to the rest of the globe after the fifteenth
century.


Obviously the Great Northward Shift is a topic that raises issues much
too vast to be considered in this Article. I will attempt here only to list
a few critical post-classical developments that bore on the spread of law
into the countryside, all of which reflected in some way the influence of
Christianity and the impact of the great geographical shift northwards. I
will begin with the spread of crucial church institutions — monasteries
and parish churches. After that, I will turn to more seemingly "secular"
developments. In particular, I will focus on two developments that reveal
how the medieval spread of law into the transalpine countryside set the
pattern for the subsequent spread of Western law into the non-Western
world. The first is a familiar example of continuity between medieval law
and colonial law: the feudal practices of the Iberian Reconquista, which
were also practices of the Conquista in the New World. The second is a less
familiar, but perhaps more important, example: the medieval creation of a
European "customary" law, which also contributed mightily to the making
of later colonialism.


I begin with medieval Christianity, and in particular with the monastic
movement. We all know that monasteries colonized the countryside in
western Christendom. For the purposes of legal history, there are two
aspects of this monastic colonization of the countryside that matter most.
First, individual monasteries were vectors for the spread of legal culture,
and in more than one way. They brought with them their own "Rules" and
penitentials. This was law originally intended for the internal governance of
the monasteries themselves, of course. But it is one of the striking features
of the Western tradition that this internal law for the governance of the
monasteries eventually became part (though of course only part) of the basis
for a canon law that governed secular society as well.43 To the extent that
monasteries paid any heed to the care of the souls of their subject countryside
populations, they were bringing this law directly to them. Monasteries were
also centers of literacy, and of a culture of charters governing real property
rights. This meant that they brought a culture of written law with them. Not
least, they resolved disputes, just as any countryside lord did.44 All of this


43 This raises issues that require much deeper discussion than I can give it here. The
spread of law from the monasteries out into the non-monastic world is, I would
suggest, one of the key themes in the development of the Western legal tradition,
but this is not the place to investigate it.


44 Stephen D. White, Feuding and Peacemaking in the Touraine Around 1100, 42
TRADITIO 195 (1986).
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meant that any tract of the countryside in the vicinity of a monastery was a
tract of the countryside governed by law.


Nor does the importance of monasteries for legal history end there. It
is not just that the individual monasteries served as centers of law in the
countryside. The existence of larger networks of monasteries also matter for
the shaping of a colonizing tradition in Western law. Monastic orders were, as
Harold Berman rightly emphasizes, the first translocal corporations. Mother
monasteries founded daughter monasteries that took over their monastic rule.
The Rule of Benedict is of course a prime example, as are the later examples
of the Cluniac and Cistercian movements.45 These movements are especially
interesting to the extent that the daughter houses treated the mother houses as
a kind of appellate instance. This kind of mother-daughter relationship offers
a model for the creation of a legal tradition designed to extend its rule to ever
newer terrain.


The history of the Christian conquest of the countryside extends beyond
the monastic movement, though. It also involves, in particular, the building
of countryside churches from the central Middle Ages onward. This is
a phenomenon that matters for legal history as much as it does for
religious history, particularly to the extent that the churches brought
with them the doctrine of the last judgment, frequently represented on
the tympanum of medieval churches with any serious pretensions, and
otherwise widespread in Christian iconography.46 Indeed, the doctrine of the
last judgment is fundamentally important for the social drama I trace. What
is remarkable about the doctrine of the last judgment is, after all, not so much
that it proclaims that some people are damned. What is remarkable is that it
makes every single Christian the subject of judgment. It brings every person,
even the historically despised of the countryside, within the circle of the law
— even if only to damn them. All are to be judged alike by Christ, before
whom "neither status nor dignities" carry any weight.47 For that reason alone,
the history of the last judgment is part of the social history of Western law:


45 HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OF THE WESTERN


LEGAL TRADITION 889 (1985).
46 For a discussion with many further references, see, for example, Don Denny, The


Last Judgment Tympanum at Autun: Its Sources and Meaning, 57 SPECULUM 532
(1982). For examples, see the survey of W.H. VON DER MÜLBE, DIE DARSTELLUNG


DES JÜNGSTEN GERICHTS AN DEN ROMANISCHEN UND GOTISCHEN KIRCHENPORTALEN


FRANKREICHS (1911); LINUS BIRCHLER, Zur Karolingischen Architektur und Malerei,
in FRÜHMITTELALTERLICHE KUNST IN DEN ALPENLÄNDERN 225 (1954).


47 VON DER MÜLBE, supra note 46, at 78.
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Every time we see the last judgment depicted in the tympanum of a European
church, we see a document of Western legal history.


III. RECONQUISTA AND CUSTOM


The pattern of the spread of monasteries and churches continued, of course,
in the conquests of the New World, especially by Iberians. For that reason
it makes sense to begin with the creation of those Christian institutions.
But the story extends beyond that. As law penetrated the countryside in
other, theoretically more secular, ways, further patterns were established
that would continue in the colonizing centuries.


In these other, more secular, patterns, we see once again the impact of
the Great Northward Shift. The ancient Mediterranean, to reiterate, was a
world of city-states. The world north of the Alps was different. Of course, it
is true that from the central Middle Ages onward there were powerful and
important commercial communes north of the Alps. But as Weber long ago
argued, these transalpine communes were never the kinds of consumer cities
that had dominated the Mediterranean in antiquity. They were not ruling
bands of citizen groups aiming to control the surrounding countryside in
order to extract wealth from it. Nor, for that matter, was the legal situation
of the cities exactly comparable. Transalpine cities had law, of course, and
important law at that. Some cities, like Magdeburg, even exported their law
to daughter cities, much as monasteries did.48 Nevertheless, the European
cities were not like the ancient cities. Ancient cities were islands of law in
vast seas of lawlessness. Such at least was the implication of the conceptual
structure of the law. To be outside the conceptual boundaries of the city, in the
ancient Mediterranean, was to be without law. European cities, by contrast,
had only one kind of law in a world of many kinds of law; and as a matter or
ordinary economic relations, they traded with the countryside without ruling
it.


Indeed, most of transalpine Europe was not dominated by cities at all.
It was dominated by local magnates — local magnates who resisted, with
varying success, the efforts of itinerant monarchs to assert royal authority.
Medieval law was largely created, not in the cities, but in this conflict
between monarchs and these local magnates.


Both monarchs and local magnates were based in the countryside, and the


48 Gerhard Buchda, Magdeburger Recht, in 3 HANDWÖRTERBUCH ZUR DEUTSCHEN


RECHTSGESCHICHTE 134 passim (Adalbert Erler ed., 1984).
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medieval law that emerged was overwhelmingly countryside law. Unlike
ancient Roman law, it was law that centered on the control and inheritance
of real property, and especially of real property rights understood in feudal
terms. To be sure, it was law drawn in part from the law of ancient
city-states. Indeed, that is exactly what is so striking about Western law: it is
Mediterranean city-state law transplanted into the often profoundly different
soil of the transalpine countryside. But whatever its sources in ancient law,
the basic developmental pressures on European law were not the pressures
of antiquity. European law was created in the course of a legal conquest of
the countryside, and one that set much of the stage for the eventual European
conquest of the rest of the world.


For the sake of brevity, I will focus on two aspects of the European
legal conquest of the countryside that set the stage for colonialism. First is
the process of feudalization in Iberia; second is the creation of European
customary law.


The importance of the process of Iberian feudalization for European
imperialism is well known. As historians have long understood, the
Reconquista of Iberia was achieved largely through the feudal subjugation
of the peninsula. Christian warlords were entrusted by Spanish monarchs
with the feudal encomienda in Iberian territories, and along with it the
dominion over their Muslim populations. It is important to emphasize that
this encomienda was not purely a right of rule. The "dominion" over subjects
that these feudatories received obligated them to care for the souls of those
subjects — that is, to convert them if possible.49 It is impossible not to
observe that the mix of profit, conquest and spiritual mission we still find in
the West was already present in this system of expansion.


At any rate, as historians well know, this encomienda system was directly
transplanted into the New World from the earliest period of the Spanish
conquest, bringing with it all the tensions of the European relationship
between king and feudal lords. In this way, the experience of the Reconquista
served as the template for the Conquista.50 This is all perfectly familiar. The
one fact that I would like to emphasize is that the Iberian encomienda, like
comparable feudal forms, is an institution that confronted the need to sort out


49 Anthony M. Stevens-Arroyo, The Inter-Atlantic Paradigm: The Failure of Spanish
Medieval Colonization of the Canary and Caribbean Islands, 35 COMP. STUD. SOC’Y
& HIST. 515 (1993); FROM RECONQUEST TO EMPIRE: THE IBERIAN BACKGROUND TO


LATIN AMERICAN HISTORY (H.B. Johnson ed., 1970).
50 FROM RECONQUEST TO EMPIRE: THE IBERIAN BACKGROUND TO LATIN AMERICAN


HISTORY, supra note 49.
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the relations of power and law within the countryside.51 There was nothing
quite like it in antiquity, because in antiquity power radiated from the cities.
In the end, ancient law was concerned with the welfare and power relations of
city-dwellers, not of country-folk.


The Reconquista thus established one model for European colonization,
and the most familiar one. The same is true of a less familiar, but arguably far
more important, model, the emergence of a Western concept of "customary
law." "Customary law" is essentially an invention of the central Middle Ages.
There is no true concept of "customary law" to be found in the classical
Roman sources. To be sure, the Romantic scholars of the nineteenth century
believed that Roman jurists had a concept of "customary law." But specialists
have generally rejected that claim over the last century, and for good reason.52


By "customary law," in the later European world, we mean that ensemble of
folkways that make up the primary source of law of a given locality. "Custom,"
as we find it in the classical Roman legal texts, simply does not bear that sense.
There are certainly customs of various kinds to be encountered in Roman law,
and the rhetoricians sometimes spoke in grand terms of custom. But, as the
standard literature on Roman law has concluded, the legal texts betray little
or no sense that a locality could properly have its own comprehensive body
of customs, deserving respect, and amounting to a source of law in the full
sense of the word.53 Here I must disagree with the interpretation offered in


51 In a private communication, Lauren Benton argues that I should emphasize that
the encomienda did not confer real property rights of the kind we are accustomed
to seeing in modern law. Like other forms of feudal law, it created a relationship
between persons and persons, not between persons and things. Professor Benton
believes that this feudal character of the encomienda may help explain its eventual
demise in the Americas, and I have no reason to doubt her. Nevertheless, I stand by
the claim that this feudal legal institution, like others, was fundamentally oriented
toward the exploitation of real property in the countryside.


52 For the rejection of the nineteenth-century tradition, notably by Pernice and Schulz,
see A. ARTHUR SCHILLER, ROMAN LAW: MECHANISMS OF DEVELOPMENT 562-63
(1978).


53 For the commonplace that custom was not a source of law for the classical
Roman jurists, and for comments on the slow shift that began (as Halpérin rightly
says) in late antiquity, see FRANZ WIEACKER, RÖMISCHE RECHTSGESCHICHTE:
QUELLENKUNDE, RECHTSBILDUNG, JURISPRUDENZ UND RECHTSLITERATUR 499-
502 (1988); BURKHARD SCHMIEDEL, CONSUETUDO IM KLASSISCHEN UND


NACHKLASSISCHEN RÖMISCHEM RECHT (1966). We do find in some of the inscriptional
evidence Roman pledges to respect the "leges ius et consuetudo" of certain localities.
See LUCIO BOVE, LA CONSUETUDINE NEL DIRITTO ROMANO 52-55 (1971). But the
very phrase suggests that custom was understood as simply one of many ways of
conceiving of possible sources of law, and, as Wieacker sharply notes, there is no
sign that these grants of "privilegi et esezioni" (id. at 52) led the Roman jurists to
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this volume by Jean-Louis Halpérin.54 The texts that Halpérin cites do not
ratify local systems of customary law. Read carefully, they reflect concepts of
dual citizenship or of partial grants of privilege to certain favored persons.55


Classical Roman law was capable of respecting foreign citizens and honoring
foreign privileges. But that is not the same thing as respecting and honoring
whole systems of foreign customary law.


Customary law, in the full-throated Western sense of the term, dates only
to the central Middle Ages. So contemporary medievalists conclude, and
I think they are quite right.56 And here again, it matters immensely, in my
view, that we are speaking about countryside law. To be sure, European
customary law is not an invention that has to do exclusively with the
countryside. Medieval cities had their "consuetudines." Nevertheless, the
concept of customary law took its most significant forms in the creation
of customary countryside law, both in England and in France, used to


imagine that Roman law itself could be understood as a body of customary law, as
would be the case of later European systems. WIEACKER, supra, at 502.


54 Jean-Louis Halpérin, The Concept of Law: A Western Transplant?, 10 THEORETICAL


INQUIRIES L. 333 (2009).
55 Since the initial publication of the Tabula Banasitana, cited by Halpérin, in id. at


340 n.19, scholars have come to doubt the claim that the critical phrase "salvo
iure gentis" has anything to do with a recognition of local customary law. See,
e.g., SHERWIN-WHITE, supra note 27, at 312, 382-83 (Tabula Banasitana about dual
citizenship, not custom) and WOLFF, supra note 31, at 99-100 (tax privileges at
issue). The same is true of ALFREDO MORDECHAI RABELLO, THE JEWS IN THE ROMAN


EMPIRE (2000), cited by Halpérin, supra note 54, at 340 n.18, which declares, not
that Jewish customary law was recognized by the Romans, but that Jews were to
be judged "secundum propriae civitatis iura" (at 144) in a system in which they
were understood, in classic city-state terms, as "incolae" or "peregrini" (at 142).
For more discussion by the same author of the point that Jews were understood
as "peregrini alicuius civitatis," see Alfredo Mordechai Rabello, La situazione
giuridica degli ebrei nell’Impero Romano, in GLI EBREI NELL’IMPERO ROMANO 125
(Ariel Lewin ed., 2001). The distinction between respecting foreign citizens and
respecting foreign customs may seem subtle, but it reflects very deep differences in
the conceptualization of the legal world.


56 Franck Roumy, Lex consuetudinaria, Jus consuetudinarium. Recherche sur la
naissance du concept de droit coutumier aux XIe et XIIe siècles, 79 REVUE


HISTORIQUE DU DROIT FRANÇAIS ET ETRANGER 257 (2001); Robert Jacob, Les
coutumiers du XIIIe siècle ont-ils connu la coutume, in LA COUTUME AU VILLAGE


DANS L’EUROPE MEDIEVALE ET MODERNE 102 (M. Mousnier & J. Poumarède eds.,
2001); Robert Jacob, Beaumanoir vs. Révigny: The Two Faces of Customary Law
in Philip the Bold’s France, in ESSAYS ON THE POETIC AND LEGAL WRITINGS OF


PHILIPPE DE RÉMY AND HIS SON PHILIPPE DE BEAUMANOIR OF THIRTEENTH-CENTURY


FRANCE 221 (Sarah-Grace Heller & Michelle Reichert eds., 2001).
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negotiate the relationship between monarchical power and the powers of
the countryside. Moreover, it was in the course of sorting out the relations
between monarchical power and local "customary" powers of the medieval
countryside that much of the pattern for the later European colonization of
the world was established.


In particular, the medieval treatment of local countryside customs was
governed by what I would like to call the medieval Grand Bargain. The
Grand Bargain was the principal legal means for sorting out the claims to
power of the royal center and the local periphery in the ius commune world.
The terms of the Grand Bargain were basically this: royal governments
agreed to honor the substance of local "customary rights," as long as
those rights were properly proven. However, royal governments insisted
that litigation over those rights take place in royal courts, following royal
procedures. The development of French customary law offers a familiar
example. The later medieval French monarchy insisted upon its authority to
regulate legal affairs in the countryside. However, the monarchy declared
that it would not interfere with local customary rights, as long as those rights
were properly proven. Proof of the existence of a local customary right could
take several forms. A right properly attested by a written charter would be
honored in the royal courts. Similarly, the royal courts would honor any right
found in written form in a custumal, a coutumier. During the Middle Ages,
knowledge of local custom was obtained through "enquêtes par turbe,"
inquests made through an assembly of local witnesses. Later on they were
created through consultation with local assemblies and lawyers. Such written
records were produced voluminously, culminating in the sixteenth century
with the production of standard accounts of the customs of the various
constituent regions of France.


In theory, this should have preserved the authority of local countryside
custom. But as thoughtful European legal historians understand, this system
had an ironic consequence: eventually it led to the destruction of local
customary law. Local customs were respected — if properly proven. It was
often difficult to prove them, though, and learned law, with its sources in
ancient Mediterranean culture, crept into the interstices of customary law.
Even more important perhaps was the fact that royal courts, and royal
procedures, were used to settle disputes. Law is not just about substantive
rights. It is very much about procedures, which incorporate and instantiate
real relations of authority. The introduction of royal jurisdiction into the
countryside inevitably meant the decline of the local authority structure.57


Now, as I want to insist, the importance of this Grand Bargain of the ius


57 These paragraphs summarize material presented at greater length, and with further
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commune system was not confined to the Middle Ages. Like the encomienda
system, it helped set the pattern for the expansion of European law through
the world. This is true of the Hispanic New World, where a version of the ius
commune was introduced alongside the encomienda system, and indeed in
the effort to displace the encomienda system. Drawing on the Iberian version
of the ius commune system embodied in the Siete Partidas, royal officials
in the New World made a concerted effort to respect the local customs of
the indigenous population, while requiring that indigenous litigants come
into the royal courts: "[T]he crown officially accepted the idea of preserving
Indian organization and custom."58 In that sense, the Indians of the New World
were offered nothing other than the familiar Grand Bargain of the medieval
European ius commune. Yet this had the same ironic consequences in the
New World that it had in the Old. Local customary regimes collapsed. This
was in part because local rights had to be framed, in European terms, as
"property" rights, in ways that deeply distorted local social relations. But it
was also because the very business of litigating in royal courts upended local
authority structures, as Woodrow Borah and other scholars have shown.59


Importing Western procedures was a corrosive process in the New World, just
as it had been in the Old.


The Hispanic New World is one arena in which we can see the Grand
Bargain of the ius commune tradition transforming a colonized society,
just as it had transformed the European countryside. Another (of many) is
British India. The British tried harder than the Spanish to respect local rights
in terms that local right-holders could understand. They did not make the
callow error of reframing subcontinental rights in the European language of
property — at least, they did not make it in as callow a fashion as the Spanish
did. Indeed, they invested immense energies in creating an Anglo-Indian law
and an Anglo-Muhammadan law that would fully respect local substantive
rights, while substituting British procedures for historic Hindu and Mughal
procedures. "When the British established their courts in India they were
cognizant of substantive law," as Bernard Cohn put it, "but did not think that
the procedural law and the courts, as they found them in the late eighteenth
century, were adequate."60
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58 WOODROW BORAH, JUSTICE BY INSURANCE: THE GENERAL INDIAN COURT IN


COLONIAL MEXICO AND THE LEGAL AIDES OF THE HALF-REAL 34 (1983).
59 Id. at 37, 38-39 passim.
60 BERNARD S. COHN, Some Notes on Law and Change in North India, in AN


ANTHROPOLOGIST AMONG THE HISTORIANS AND OTHER ESSAYS 568 (1987).


Produced by The Berkeley Electronic Press, 2010







330 Theoretical Inquiries in Law [Vol. 10:305


The British were indeed committed to preserving the substance of local
practices — though to be sure they excepted local customs like sati. Yet
the consequences were transformative in India, just as they were in the
Hispanic New World, and just as they had been in the medieval European
countryside. The British tried to distinguish between substantive law and
procedural law in their accustomed ways. "Their tours of the country,"
as Percival Spear described the first British appearances in the Indian
countryside, "were intended and probably actually succeeded in providing
correctives rather than substitutes for village justice."61 British officials had
no particular intention of displacing local custom. Yet the law of procedure is
not just a means for guaranteeing the smooth running of the courts. It depends
upon, and reinforces, local relations of authority and deference. What was at
stake in Indian villages in particular was the authority of the village headman,
the muqaddam. That authority could not easily survive the introduction of
British procedures. As Spear writes, "[t]he muqaddam’s authority depended
upon his influence both as the manager of the revenue and as the keeper
of the peace in the village. . . . [yet] from 1820 the Territory was divided
into districts, each with its collector and steadily increasing apparatus of
authority. The result was the multiplication of opportunities for appeal.
Village courts became in effect courts of first instance only and no one
any longer thought of allowing the muqaddams to have the last word."62


The British may have imagined that they were honoring local custom, but
(like the Spanish centuries earlier) they were doing it in a way that was deeply
corrosive of local society.


Yet of course we should remember that this happened amidst the sincerest
of intentions to respect local tradition, at least much of the time. The British
were certainly interested in profit and conquest, as Mattei and Nader say. But
that is simply not the whole story of their legal imperialism. Like the Spanish
before them, they really were trying to honor local custom. They really did
mean to leave the legal substance of local society intact, substituting only
their own authority structure. But in so doing, they were only acting as
European monarchs had been acting for many centuries in their dealings
with the European countryside. They were the products of many centuries
of the internal colonization of the countryside in Europe itself.


These are only a couple of leading examples. Many more deserve
discussion. For the moment, I wish simply to add that any of the examples


61 PERCIVAL SPEAR, TWILIGHT OF THE MUGHULS: STUDIES IN LATE MUGHUL DELHI 110
(1973).
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one chooses will also always show the strong and influential presence of
Christian missionaries. This is of course true of Latin America, where the
powerful engagement of local missionaries, and of the Salamantine jurists,
is a well-known story. It is true of European encounters with East Asia,
where Jesuits famously led the way alongside merchants. It is true of British
India, and of course it is also true of medieval Europe.


CONCLUSION


What we see in all this — at least, what I hope my readers can see —
is a large socio-historical truth. Long before the colonial adventures of the
sixteenth century commenced, Western law had been forming as a diffusing
tradition. It had been spreading within the West, first from city to city
in antiquity, and then, more dramatically, from city to countryside in the
Middle Ages. It had centuries of experience of the internal colonization of
the European countryside long before the Portuguese and Spanish embarked
on their explorations in the Atlantic, and had already been formed to spread.


I hope my readers can see it that way. It is certainly true, though, that the
reformers engaged in diffusing Western law cannot. The Westerners at work
in the world today see themselves as agents of some universal truth. They
certainly do not see themselves as the inheritors of a distinctly Western way
of understanding the world. Least of all do most of them see themselves as
inheritors of a tradition with largely Christian sources — at least outside the
Bush administration.


Scholars have no excuse, though, for not making the effort to penetrate
more deeply into the world around them. When we make that effort, I think
we can see some of what has made the West the legal colonizer that it is
— and the legal colonizer that it was long before British colonialism, and
long before modern capitalism. Western law is a city-state tradition at its
origin, and for that reason a tradition founded on concepts of citizenship.
To conceive of law as law of citizenship, in antiquity, was to conceive of it
as the law of a narrow stratum of rulers. The reach of the law in antiquity
was quite exclusive. But ancient citizenship, which was a bundle of rights
rather than being unitary, could be extended piecemeal to others. Exactly
that happened in antiquity, in ways that prefigured, though only dimly, the
spread of Western law in subsequent centuries. The rise of Christianity
gradually broke down the exclusiveness of ancient elites; and the great shift
of the cultural center of gravity of the West north of the Alps brought the
law out of the cities and into the countryside. By the central Middle Ages,
a pattern of diffusion into the countryside was already creating the sort
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of Western law that would begin spreading to the rest of the world in the
sixteenth century. The fundamental structures of Western legal imperialism
were already in place.


This is of course not a historical tale of either good or evil. The ultimate
value of the diffusion of Western law has to be judged in ways that are
philosophical, not historical. That is not my business here.
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